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JURISDICTIONAL STATEMENT

This gppedl isfrom two desth sentences imposed on Appdlant as aresult of his
previous convictions on two counts of first-degree murder (8 565.020, RSMo 2000).
Appdlant’s murder convictions and two previous death sentences were affirmed by this
Courtin State v. Deck, 994 S.W.2d 527 (1999), cert. denied, 528 U.S. 1009 (1999). On
gpped from the circuit court’ s judgment overruling his Rule 29.15 motion, however, this
Court reversed the death sentences, but affirmed the finding of guilt for the murder charges
aswell as Appellant’s convictions for robbery, burglary, and armed crimina action arising
out of thisincident. See Deck v. Sate, 68 SW.3d 418 (Mo. banc 2002). The death
sentences involved in the current appedl were imposed after a new pendty-pendty phase
trial was conducted. Because Appdlant was sentenced to death, this Court has exclusive

appellate jurisdiction over thisgpped. MO. CONST. art. V, 8§ 3.
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STATEMENT OF FACTS

Appdlant was charged in Jefferson County Circuit Court with two counts of murder
inthefirst degree (8 565.020.1, RSMo 2000), two counts of armed criminal action
(8 571.015, RSMo 2000), one count of robbery in the first degree (8§ 569.020, RSMo
2000), and one count of burglary in the first degree (8 569.160, RSMo 2000), for the
robbery and shooting desths of James and Zema Long in their rurd Jefferson County
home. (L.F. 61-63; 1% L.F. 56-58).! Appellant was aso charged as a persistent offender
(1* L.F. 57-58). In February 1998, Judge Gary P. Kramer presided over atria in which the
jury found Appellant guilty on dl charges (L.F. 67-72; 1% L.F. 29). Appdlant was given two
degth sentences for the murder convictions, in accordance with the jury’ s recommendation,
and two concurrent sentences of life imprisonment for the armed crimind action
convictions, thirty years for the robbery conviction, and fifteen years for the burglary
conviction (L.F. 67-70; 1% L.F. 28-29, 287-93; 1% Tr. 1073-75). The sentences for the

armed crimind action, robbery, and burglary convictions were ordered to be served

¥L.F” (Legd File) and “Tr.” (Transcript) refer to the legd file and transcript in the
present gpped involving this pendty-phaseretrid. “1% L.F.” and “1% Tr.” refer to the legd
fileand transcript in Appdlant’ sfirg trid in which he was found guilty of the murders, a
finding upheld in both Appellant’ s direct (No. SC80821) and post-conviction (No.
SC83237) appedsto this Court. In this case, this Court has taken judicid notice of the

record from Appdlant’ sfirg trid.
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consecutively. (L.F. 67-70; 1% L.F. 287-93; 1% Tr. 1073-75). Viewed in the light most
favorable to the jury’ s verdict, the evidence at trid showed that:

In June 1996, Appellant and his mother’ s boyfriend, Jm Boliek, devised aplan to
obtain money that Mr. Boliek needed for atrip to Oklahoma. (1% Tr. 762; State’s Ex. 69).2
Appelant planned to sted the money from James and Zema Long, because whileliving in
De Soto, Missouri, some thirteen years earlier he had went to the Longs  house with their
grandson, who stole money from his grandparent’s safe. (Tr. 353-56; 1% Tr. 695-699, 704,
762; State's Ex. 69).

Appdlant had planned to break into the Longs house on a Sunday, while they were a
church, and take money from their safe. (1% Tr. 603, 762; State's Ex. 69). He droveto
DeSoto with Mr. Boliek severd timesto canvassthe area. (Tr. 439; 1% Tr. 762; Stat€’'s Ex.
69). Appdlant bragged to awoman he met during this time period that he knew some
people with money and that he was prepared to do “anything it took” to takeit. (1% Tr. 603-
04). He urged this woman to accompany him, but when she refused Appdlant told her that
she was “ruining the night” (1* Tr. 604-05).

Severd Sundays passed without Appellant carrying out hisplan. (1% Tr. 763; State's
Ex. 69). On Monday, July 8, 1996, Mr. Boliek told Appellant that he and Appdlant’s

mother wanted to leave for Oklahomathat Friday. (1% Tr. 763; State’' s Ex. 69). Mr. Boliek

’State’ s Exhibit 69 is Appellant’ s tape-recorded confession to police that was played

to the juriesin both cases. (Tr. 446-47; 1% Tr. 769-70).
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then gave Appdllant his .22 cdiber High Standard automatic pistol. (Tr. 439; 1% Tr. 725,
763; State's Ex. 69).

That afternoon, Appelant waited for his sster, Tonia Cummings, at her St. Louis
County gpartment until she came home at about 6:30 p.m. (1% Tr. 763; State’' s Ex. 69).
Appdlant and his sster then drove in her car to rura Jefferson County, near DeSoto, where
they parked on aback road and waited for dark. (Tr. 440; 1% Tr. 763; Stat€'s Ex. 69). At
nine o' clock, they drove closer to the Longs house and pulled into their driveway. (1% Tr.
763-64; State's Ex. 69).

Appdlant and his sster knocked on the door and when Zelma Long answered, they
asked for directions. (Tr. 440; 1% Tr. 764; Stat€' s Ex. 69). Mrs. Long then invited them
into the house. (1% Tr. 764; State’' s Ex. 69).

Mrs. Long explained the directions and Mr. Long wrote them down (13 Tr. 764;
State’ sEx. 69). As Appelant walked toward the front door he pulled the pistol from his
waistband, turned and pointed the gun at the Longs, and ordered them to go lie face down on
their bed. (Tr. 441; 1% Tr. 764; State's Ex. 69). They complied without a struggle and
pleaded with Appellant not to hurt them. (Tr. 441; 1% Tr. 764; State€’ s Ex. 69).

Appdlant told Mr. Long to open the safe, but Mr. Long told him that he did not know
the combination. (1% Tr. 765; Stat€’'s Ex. 69). Mrs. Long knew the combination and opened
the safe for Appellant. (Tr. 441; 13 Tr. 765; State's Ex. 69). Ms. Long took papers and
jewdry out of the safe. (1% Tr. 563, 596, 765; State’ s Exhibits 23-25, 69). Mrs. Long dso

told Appdllant that she had two hundred dollarsin her purse which wasin the kitchen. (Tr.
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441-42; 1% Tr. 765; State' s Ex. 69). Appdlant sent Mrs. Long into the kitchen and she
brought the money back to him (Tr. 441-42; 1% Tr. 765; State's Exhibits 2, 4, 5 and 69).
Mr. Long told Appellant that there was about two hundred dollars in a canister on top of the
televison sat and Appdlant took that dso. (1% Tr. 765; State’'s Ex. 69). Mr. Long also
offered to write Appellant acheck (1% Tr. 765). Later, Appdlant, in referring to this offer,
sad, “Tha'sjust how nice hewas” (Tr. 443; 13 Tr. 765).

Appdlant ordered the Longs to lie on the bed on their somachs with their facesto
thesde. (1% Tr. 765; State’' s Exhibits 18-20 and 69). Appellant stood at the foot of the
Longs bed for ten minutes deciding what to do with them. (Tr. 442; 1% Tr. 765-66; Stat€'s
Ex. 69). Appdlant was convinced that the Longs had recognized him. (Tr. 442). Helater
sad that at the time he thought, “If | leave ‘em, I'm fucked. If | shoot ‘em, I'm fucked.” (Tr.
443; 1% Tr. 766). As he stood there, the Longs begged him to take anything he wanted and
sadtohim*“justdon’t hurt us” (State's Ex. 69).

Appdlant’ s sster, who had been watching at the front door, came down the halway
and called, “Let’s get out of here” (1% Tr. 765; State's Ex. 69). She then ran out the door
tothecar. (State's Ex. 69).

Appdlant put the gun to James Long's head and fired twice into Mr. Long'stemple,
above his ear and just behind hisforehead (Tr. 364; 1% Tr. 708-09, 766; State’ s Exhibits 27-
29, and 69). Both wounds were contact wounds, meaning that the gun muzzle was touching
his head when Appdllant shot him. (Tr. 364). A piece of JamesLong's glasses was driven

into the wound by one of the bullets. (Tr. 365).
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Appdlant then either reached across or waked around the bed and put the gun to
ZemalLong shead. (Tr. 366; 1% Tr. 714, 766; State’' s Ex. 69). He shot her twice-oncein
the back of the head and once above the ear. (Tr. 366; 1% Tr. 714, 766; State's Exhibits 31
and 32). Both of her wounds were also contact wounds. (Tr. 367).

Appdlant grabbed the money and left. (1% Tr. 766; Stat€’'s Ex. 69). On the drive
back, Appelant’s sster complained of ssomach pains and Appellant dropped her off a a
hospital. (Tr. 443; 1% Tr. 766; State’ sEx. 69). Appellant gave his sister about two hundred
fifty dollars of the Longs money, kept the quarters in a decorative tin he took from the
Longs, and drove back to her apartment in St. Louis County. (Tr. 443; 1% Tr. 766; Stat€'s
Ex. 69).

Basad on information the Jefferson County Sheriff’s Office recaived earlier that
day, S. Louis County Police were asked to assst in locating Appelant and hissigter. (Tr.
281, 289; 1% Tr. 554-55, 565). The sheriff’s office dso began a house-to-house search in
rurd Jefferson County in an effort to ether thwart the crimes or find the crime scene. (Tr.
284-85; 309).

Appdlant was arrested in the parking lot of his Sster’s gpartment complex (Tr. 303,
1% Tr. 566). Inside the car police found the .22 cdiber gun, later determined to be the
murder weagpon, and the decorative tin filled with quarters. (Tr. 300, 304, 337-38; 1% Tr.
572-573, 653-654, 664, 720, 722, 727, 732; State's Exhibits 59 and 60). Hewas also
wearing a“fanny pack” containing two hundred forty-two dollarsin cash. (Tr. 302, 351; 1%

Tr. 571, 578, 673-74).
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Appdlant was read his rights and agreed to speak with detectives from the Jefferson
County Sheriff’s Department. (Tr. 429-30; 1% Tr. 743-745). At first, Appellant admitted
that he and his sister had been in Jefferson County looking for carsto buy. (Tr. 431; 13 Tr.
748). Four hours later, Appellant changed his story said that his mother’ s boyfriend, Jm
Boliek, asked Appellant and his sister to follow him to DeSoto. (Tr. 432-33; 1% Tr. 752).
Appdlant said he parked on a back road and about fifteen minutes later Mr. Boliek returned
and handed him the .22 cdiber pistol and the canister full of coins through the car window.
(Tr. 433; 1% Tr. 753). After being informed that Mr. Boliek had an dibi, Appellant findly
confessed to the murders and made a tape-recorded statement. (Tr. 435-36, 438-43; 1% Tr.
761-66, 769; State's Ex. 69).

Appdlant did not testify at ether thefirs trid or the retrid of the penaty phase (Tr.
533-34; 1% Tr. 792, 798).

At the pendty phase retrid, the State presented severd witnesses and exhibits from
the guilt-phase of thefirdt trid to acquaint the jurors with the nature of the murders
Appdlant committed. In addition, three of the Longs children testified about the impact
the murders had on them and their family. (Tr. 387-99, 410-21). Findly, the State
presented evidence of Appelant’s numerous prior convictions from 1985 until 1992. (Tr.
402-06; State' s Ex. 73-78, and 80). Appd lant offered the testimony of severa family
members, aformer fogter parent, and a child psychiatrist concerning his difficult

childhood. (Tr. 454-532).
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The jury found al Sx Statutory aggravating circumstances presented to it on both
counts of firsd-degree murder: (1) that the murders were each committed while Appdlant
was engaged in the commission of another unlawful homicide; (2) that Appellant murdered
each victim for the purpose of receiving money or any other thing of monetary vaue;

(3) that both murders involved depravity of mind; (4) that each murder was committed for

the purpose of avoiding alawful arrest; (5) that each murder was committed while Appd lant
was engaged in the perpetration of burglary; and (6) that each murder was committed while
Appelant was engaged in the perpetration of robbery (L.F. 216-17, 222-23, 231, 234). The
jury declared that the punishment for the murder of James Long should be deeth, and that

the punishment for the murder of Zelma Long should aso be death. (L.F. 231, 234). After
overruling Appd lant’s motion for new trid, the tria court imposed two death sentences on

Appellant. (Tr. 565, 570-71; L.F. 257-58).
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ARGUMENT
l.

Thetrial court did not abuse itsdiscretion in overruling Appellant’s hear say
objection to a deputy sheriff’stestimony that shereceived information about a
“robbery and possble murder” in rural Jefferson County because this testimony
was not hearsay and was properly admitted into evidencein that it was not offered to
provethetruth of the matter asserted but only to explain why the police conducted a
house-to-house sear ch that eventually led to the discovery of the crime scene and
why they searched for and later approached Appdlant.

Appdlant contends that the trid court erred in admitting the testimony of a deputy
sheriff who testified that she received information about a“ robbery and possible murder”
that was to occur in rurd Jefferson County.

But this testimony was not inadmissible hearsay because it was not offered to prove
the truth of the matters asserted; instead, it was offered to explain why police subsequently
conducted a house-to-house search in Jefferson County and why they approached and
arested Appdlant. Moreover, contrary to Appellant’s clam, this testimony did not tend to
prove that Appd lant planned the murders before the robbery. In addition, this testimony
was cumulative to other smilar testimony that was admitted without objection and its
admisson was neither “outcome-determinative,” nor did it deprive Appdlant of afair trid.

A. Standard of review
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Thetrid court is vested with broad discretion to admit and exclude evidence &t tridl.
Error will be found only if this discretion was clearly abused. State v. Smmons, 955
SW.2d 729, 737 (Mo. banc 1997), cert. denied, 522 U.S. 1129 (1998). On direct apped,
this Court reviewsthetrid court “for prgudice, not mere error, and will reverse only if the
error was S0 pregjudicid that it deprived the defendant of afair trid.” State v. Morrow, 968
S.W.2d 100, 106 (Mo. banc 1998), cert. denied, 525 U.S. 896 (1998).

B. Thedeputy’stestimony.

During trid, testimony was offered to explain to jurors why the police went to
Appdlant’ ssgter’s gpartment in St. Louis County to look for Appellant and his Sgter, as
well asto explain why the Jefferson County Sheriff’s Department began a house-to-house
search in rurd De Soto, Missouri, eventudly leading to the discovery of the crime scene.
Jefferson County Deputy Sheriff Donna Thomeas testified that she was informed by another
police agency that a man named Charles Hill had information that Jefferson County would
be interested in:

Q. Did you contact Charles Hill

A. Contacted him by telephone, yes.

Q. Did you have a conversation with him?

A. Yes, | did.

Q. Based on that conversation did you have the Sheriff’ s Department take some

subsequent action?

A. Yes
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Q. Inanutshel, basics what informetion did he give you?

A. He had given me information that a robbery and possible murder—

[Appdlant’s Counsd]: Judge, I'm gonna object to the hearsay.

The Court: Overruled.

A. —that arobbery and possible murder was going to occur in rural De Soto with an

edely gentleman.

Q. Did you have any idea asto the location of this possible crime?

A. None whatsoever.
(Tr. 281). The deputy dso testified that Mr. Hill had recelved thisinformation from a
former girlfriend and that the two individuds possbly involved were Appdlant and his
dgter, ToniaCummings® Testimony from other officers showed that police waited at
Tonia Cummings s apartment, where Appellant was gpprehended, and that during a house-to-
house search in rurd Jefferson County precipitated by Mr. Hill’ s information, the bodies of
the victims, James and Zelma Long, were discovered. (Tr. 284-85, 289-91, 300, 303, 309-

10, 317).4

3Inits opinion on Appellant’sfirst direct apped, this Court noted that “Charles
Hill . . . was aretired Marine sergeant and aformer boyfriend of Tonia Cummings, who
overheard Deck and Cumming's plan for the robbery/murder about aweek before it was
carried out. Hill did not, however, testify at the suppresson hearing or at trid.” Deck, 994

SW.2d at 536 n.1. CharlesHill did not testify in this case either.
“Based on information developed during an interview with Appellant after his arrest,
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C. TheTestimony Was Offered For A Non-Hear say Purpose
Hearsay is an out-of-court statement offered to prove the truth of the matter
asserted. State v. Barnett, 980 SW.2d 297, 306 (Mo. banc 1988), cert. denied, 525 U.S.
1161 (1999). Although hearsay statements are generdly inadmissible, an out-of-court
gatement not offered for the truth of the matter asserted, but in explanation of conduct, is
not inadmissble hearsay. Sate v. Baker, 23 SW.3d 702, 715 (Mo. App. E.D. 2000). Out-
of-court statements that explain subsegquent police conduct are admissible as supplying
relevant background and continuity. State v. Dunn, 817 SW.2d 241, 243 (Mo. banc 1991),
cert. denied, 503 U.S. 992 (1992). Infact, if the out-of court statement is offered to
provide relevant background to the testimony, as opposed to the truth of the matter
asserted, it is not hearsay and isadmissible. State v. Jones, 863 S.W.2d 353, 357 (Mo.
App. W.D. 1993). Courts have held that admission of such testimony “is more likely to
serve the ends of judtice in that the jury is not caled upon to speculate on the cause or the
reasons for the officer’ s subsequent activities” State v. Gee, 822 SW.2d 892, 895 (Mo.
App. E.D. 1991); see also Sate v. Brooks, 618 S.W.2d 22, 25 (Mo. banc 1981).
Appdlant contends that the tria court erred because no hearsay exceptions exist to
admit the deputy’ s testimony into evidence. Appe lant proceeds on the assumption that the
testimony was offered to prove the truth of the matter asserted and makes a consderable

effort to digprove the existence of any hearsay exceptions that would justify its admisson.

the officers conducting the search were directed to the Longs residence. (Tr. 436-37).
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Appdlant’s argument, however, misses the mark. The testimony was not offered to prove
the truth of the matter asserted, it was offered only to show why police went looking for
Appdlant and his sster and why they engaged in a house-to-house search that led to the
discovery of the crime scene. The deputy’ s testimony was offered soldly for background
and context, and it explained the subsequent actions by police in waiting for Appellant at his
sster’s gpartment and in conducting a rather remarkable and frantic house-to-house search
in an effort to prevent these crimes.

The officer’ s testimony-that she received information about a robbery and possible
murder—did not on its face assert some fact which the prosecutor was offering for the truth
of the matter asserted. The officer can, of course, testify that this information was given to
her and describe the actions she took in response to hearing it without violating the hearsay
rule. But Appellant suggests that the testimony was offered to dlow the jury to engagein a
form of inference stacking to arrive at afact not asserted in the statement. Namely, that
Appdlant planned to kill the victims before he ever entered their house.

Appdlant’ s highly speculative argument offers an insufficient basis for finding that
thetrid court abused its discretion in dlowing the testimony to be admitted for the non-
hearsay purpose of explaining subsequent police action. Firg, the jury would have had to
ignore the use of the word “possible’ and infer that the murders were contemplated before
the robbery actudly began. On top of that inference, the jury would have had to infer that
Appdlant himsdlf, not anyone ese, contemplated the murders. Findly, that inference

would need to be stacked on yet another inference that Appellant planned to commit the
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murders before the night in question. Thisis surely along way to travd in an effort to
convict thetria court of error.

The hearsay cases on which Appdlant relies to support his argument don’t apply
because they involve the admisson into evidence of an accomplice' s confesson for the
express purpose of proving the truth of the matters asserted in that confesson. See Bruton
v. United Sates, 391 U.S. 123 (1968) (admission of a co-defendant’s confession
incriminating the accused at ajoint trid in which the co-defendant does't tedtify); Lilly v.
Virginia, 527 U.S. 116 (1999) (admission of an accomplice' s confession incul pating the
accused when the accomplice doesn't tetify).> Here, the officer’ s testimony does not even
suggest that a statement, much less a confession, was made by Appellant’ s accomplice-his
sger. It'ssmply not possible for the deputy’ s testimony to be offered for the express

hearsay purpose of proving the truth of the matter asserted.

>The Supreme Court’s recent decision in Crawford v. Washington, 124 S. Ct. 1354
(2004), isdso of no assistanceto Appellant. In Crawford, the prosecution offered into
evidence a tape-recorded statement of the accused' s wife, who did not testify at trid. 1d. at
1356-57. This statement, obtained during a police interrogation, was offered to prove the
truth of the matters asserted in it S0 that the State could prove charges of assault and
attempted murder againgt the accused and to disprove the accused’ s self-defense clam. 1d.

at 1357-58.
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Appdlant contends that the prosecutor’ s closing argument showss that the testimony
was used for a hearsay purpose and not just to explain subsequent police conduct. But the
prosecutor did not rely on the officer’ s slatement to prove that Appellant planned the
killingsin advance, but only used it to remind the jury that Appelant didn’t know thet the
police were looking for him when he made the decison to kill after robbing the victims.
The thrugt of the prosecutor’ s argument was that Appellant decided to kill the victims only
after the robbery was complete as part of an effort to diminate them as withesses and to
avoid the risk of being caught and returned to prison for essentidly the rest of hislife:

So hel sthinking, hey, they know, they’ ve seen me, they can identify me. Now if |

don't kill’em I'm guilty of robbery, I’'m guilty of fdonious restraint, I'm guilty of

unlawful use of awegpon, I'm guilty of burglary, I'm guilty of felony steding. With
my record I’'m gonna go to prison maybe for the rest of my life. You can infer that.

But | kill them and they can't identify me, who's gonnaknow. Hedidn't know his

sster had spilled her guts dready to her boyfriend.

[Appdlant’s Counsd]: Objection, Y our Honor. Stating facts not in evidence.

The Court: Overruled.

[The Prosecutor]: He had no ideathat the police were dready looking. So he's

thinking, well, if I don't kill’em | might get caught, but if 1 do kill’em | might

not get caught. Sowhat do | do. He shoots them o they can't identify him.
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(Tr. 548). Arguably, reminding the jury that Appellant did not know that the police were
looking for him worked in Appellant’sfavor sinceit didn’t contradict Appellant’s argument
that he agonized for ten minutes over his decison to murder the victims. (Tr. 557).

In fact, the prosecutor never used the deputy’ s testimony for the hearsay purpose of
showing that Appellant planned to kill the victims before the robbery. Ingtead, the
prosecutor repestedly argued the same facts that Appellant did: That Appellant stood over
the victims for ten minutes before deciding to kill them. (Tr. 546-49). The prosecutor, of
course, argued that these facts showed the brutdity of the crimein that Appellant stood
there while victims begged for their lives, while Appdlant argued that these facts showed
less culpability because Appdlant had no plansto kill the victims until he became scared
and nervous in the ten minutes before he shot them. (Tr. 557).

Consequently, Appellant’ sreliance on Moore v. United Sates, 429 U.S. 20 (1976),
ismisplaced. Inthat case, the accused was found guilty of drug possession on the strength
of police testimony that a confidentid informant, who did not testify, had stated to police
that the apartment where the drugs were found belonged to the accused. Id. at 20-21. Here,
nothing in the record shows that the prosecutor used the deputy’ s testimony to prove that
Appdlant planned the murders before committing the robbery. The only evidence the

prosecutor mentioned that might arguably show that Appellant contemplated the killings

29



before the robbery was the Smple fact that Appellant brought a gun with him that night.®
(Tr. 560). Appdlant did not object to this argument.
D. Thetestimony was not improperly used.

Appdlant reies on severd Missouri cases to support his argument that the deputy’s
testimony was not used smply to show subsequent police conduct, but was used for an
improper hearsay purpose. But those cases are distinguishable. Those cases, and others
discussed below, teach that admission of testimony offered for the non-hearsay purpose of
explaining subsequent police action may neverthel ess congtitute reversible error when the
(1) State's case isweak and the testimony on its face asserts a critical fact the State needs
to prove its case; and, (2) the record shows that the prosecutor used, or the jury considered,
that testimony for a hearsay purpose.

In Sate v. Kirkland, 471 SW.2d 191 (Mo. 1971), the defendant was convicted of
robbing acab driver. At trid, apolice officer testified that a person who did not tetify at
tria told him over the phone that the defendant had been in the cab. 1d. at 192-93.
Although the trid court gave alimiting ingtruction, the appellate court held that the
officer’ s tesimony was inadmissible hearsay because identification of the defendant asthe

robber was the centrd issue at trid. 1d. at 194-95. Since Kirkland was decided, however,

The prosecutor could have also asked the jury to infer aplan to kill based on
Appdlant’s admisson that he cased the Longs  house for severd weeks before committing

the robbery. (Tr. 440).
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the courts have limited its gpplication to Stuationsin which the disputed tesimony was the
only evidence to prove arequired eement of the State's case. Brooks, 618 S.W.2d at 26
(“Kirkland has been distinguished as a case ‘in which the hearsay testimony was relied on
heavily by the gate to identify the defendant as the person who committed the crime and in
which there was very little, if any, other evidence that connected the defendants. . . with the
offense with which they were charged.’”); State v. Matheson, 919 SW.2d 553, 557 (Mo.
App. W.D. 1996) (“[Kirkland] has been drictly limited to Stuaions in which the disputed
testimony was centrd to the State’ scase.”); Gee, 822 S.W.2d at 895 (“Kirkland has been
limited to Stuations where the hearsay testimony was relied on heavily by the sate to prove
one of the essentid dements of the crime.”).

In State v. Robinson, 111 SW.3d 510 (Mo. App. S.D. 2003), the defendant was
convicted of trafficking and drug possession. During trid, an officer was permitted to
testify, over ahearsay objection, that an unidentified confidentia informant had told him
that the defendant “was keeping gpproximately 14 pounds of marijuana and anywhere from
gx to nine ounces of crack cocaing’ a his girlfriend’ s house, where police later found the
drugs. Id. at 512-13. Although the prosecutor offered the testimony for the non-hearsay
purpose of explaining subsequent police action, he nevertheless repeated this testimony
during dlosing argument. Id. at 513. Compounding the problem was that during the jury’s
deliberationsit asked the court what the “informant” had said. 1d. The court relied on these
factorsin reverang the judgment and in holding that the informant’ s satement—that the

defendant was keeping drugs at his girlfriend’ s house—*went beyond the scope necessary to
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show subsequent conduct of law enforcement and was prgudicid.” Id. at 514-15. But the
court suggested that it would not have been error for the officer to testify that he went to
the house because he had been informed that drugs were present there. 1d. at 514.

In State v. Shigemura, 680 SW.2d 256 (Mo. App. E.D. 1984), the defendant was
charged with recaeiving Solen property. Id. at 257. The defendant objected to a police
officer’ stestimony that a confidentia informant had told him that the defendant wasin
possession of stolen property. Id. The appellate court ruled that the tria court committed
prgudicid error because the sole issue in the case was the knowledge eement of the crime
of recelving stolen property, the evidence of knowledge was not overwhelming, and the
only other evidence of knowledge was the officer’ s testimony concerning what the
informant told him. 1d.

In State v. Reynolds, 723 SW.2d 400 (Mo. App. W.D. 1986), the defendant was
convicted of promoting gambling. Id. a 401. The defendant objected on hearsay grounds
to apolice officer’ s testimony that before a search warrant for the defendant’ s restaurant
had been issued, the officer received two calls from unidentified individuas regarding
gambling at that restaurant and that the callers had stated that their husbands had lost money
gambling at the defendant’ s restaurant. 1d. at 403. Thetrid court permitted the testimony
to explain subsequent police conduct and ingtructed the jury to consider it only for that
purpose. Id. The court of gppeds nevertheless reversed because the testimony about the
content of the phone cdls directly proved that the defendant was guilty of the charged

crime, promoting gambling. 1d. at 402-03.
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Appdlant dso relies on arecent Southern Didrict opinion in Sate v. Garrett, No.
SD25108, 2003 WL 22228575 (Mo. App. S.D. Sept. 29, 2003), a case that has since been
trandferred to this Court. In Garrett, the defendant was convicted of two counts of drug
possession with intent to distribute. 1d. at *1. A police officer testified, over a hearsay
objection, that a confidentia informant had told him that the defendant was dealing drugs
from a particular address, later identified as the defendant’ s girlfriend’ shouse. 1d. at * 2.
The prosecutor told the court that the testimony was being offered to explain subsequent
police conduct, but the Southern Digtrict held that the testimony was inadmissible hearsay.
Id. a *4. Inreversing the judgment in what it described asa“close case,” the court relied
on the prosecutor’ s closing argument in which he urged the jury to use this testimony to
“connect some more dots’ concerning the defendant’ s knowledge and participation in the
drug activity taking place a hisgirlfriend’ shouse. 1d. a *4, *6. In addition, the court aso
noted that the testimony involved a“criticd issue of fact for thejury,” i.e., whether

Appelant possessed the drugs found a his girlfriend’shouse. 1d. at *5.”

"In another recent case, also not yet find, the court in Sate v. Douglas, No.
WD61815, 2004 WL 419792, (Mo. App. W.D. Mar. 9, 2004), reversed the defendant’s
DWI conviction for improper admisson of hearsay testimony. Id. a *2. To explain
subsequent police conduct leading to the defendant’ s arrest, one of the arresting officer’s
tetified that he had received a dipatch report about “a party dumped over the whed” of an

SUV a the same location where the defendant was eventudly found intoxicated and Sitting
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The Missouri cases involving testimony to explain subsequent conduct by police
establish that such testimony is admissible unlessiit isimproperly relied on for a hearsay
purpose. This can be shown when the prosecutor or the jury relies on the testimony for a
hearsay purpose, or when the testimony asserts facts thet directly prove acriticd issuein
thecase. To the extent that this represents the law in Missouri, neither of these factors are
present in this case.

Assuming that the deputy’ s testimony actualy asserts a fact from which the jurors
could infer that Appellant planned the murders before the robbery, nothing in the record
shows that either the prosecutor or the jury relied on this testimony for a hearsay purpose.

Contrary to Appdlant’s argument, the prosecutor never argued to the jury that it
should consider the deputy’ s testimony to prove that Appellant planned the murders before
going to the victims' house. Instead, the prosecutor based his argument on the assumption
that Appellant did not decide to kill the victims until ten minutes before shooting them.
Similarly, nothing in the record shows that the jury relied on this testimony for an improper

purpose. Infact, the jury’s request, immediately before rendering its verdict, to listen to

behind the whed of his Ford Bronco. Id. a *2. Although the prosecutor did not rely on
this testimony during closing argument, the jury sent a note during its deliberations
requesting to see the dispatch report, which had never been admitted into evidence. In
reversing the conviction, the court relied on the jury note to conclude that the jury had
improperly relied on the officer’ s tesimony regarding the dispatch. 1d. at *6.
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Appdlant’s recorded confesson (State’ s Ex. 69), in which Appellant asserted that he only
decided to kill the Longs during the ten minutes before shooting them, suggests exactly the
opposite. Simply because the jury accepted the prosecutor’ s argument that Appellant’s
conduct, as Appelant himsalf described it, merited the desth sentence and rejected
Appdlant’ s argument that he deserved no more than alife sentence, does not prove that the
jury relied on the deputy’ s brief comment for an improper purpose.

Again, thistestimony was offered Smply to explain why police searched for and
subsequently approached Appellant and why they began a house-to-house search that
eventudly led to the discovery of the crime scene. Without this brief explanation, the jury
undoubtedly would have distracted its attention away from the trid and speculated about
what kind of information would have prompted such an extreme response by police. Also,
the jury may have speculated and reached conclusions about the content of that information

that was either outside the record or unsupported by the evidence®

8The Supplementa Legd File Appdlant hasfiled in this case contains a pre-trid
deposition of Charles Hill, the man who contacted police with information about the crime.
(Supp. P.L.F. 19-118). Mr. Hill did not testify in elther this or the origind trid, and the
jury in this case was never informed of the contents of this depogtion (which Appdlant's
counsdl atended), during which Mr. Hill repestedly testified that Appellant’s Sster (Tonia
Cummings) had told him that Appellant had said that he would kill the Longsif they were

home. (Supp. L.F. 53, 58, 60).
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E. Appélant Suffered No Prgudice

Even if hearsay evidence isimproperly admitted at tria, the conviction will not be
reversed unless the defendant shows “that he suffered undue prejudice as aresult of the
error.” Satev. Haddock, 24 SW.3d 192, 196 (Mo. App. W.D. 2000). “Any error in
admitting evidence is not considered prgudicid when similar evidence is properly admitted
elsawhere in the case or has otherwise come into evidence without objection.” State v.
Crump, 986 SW.2d 180, 188 (Mo. App. E.D. 1999). “Generally, a party cannot complain
about the admission of testimony over his objection, where evidence of the same tenor is
admitted without objection.” State v. Soan, 998 SW.2d 142, 145 (Mo. App. E.D. 1999),
quoting State v. Griffin, 876 S.W.2d 43, 45 (Mo. App. E.D. 1994).

Evenif aconditutiond violation is dleged, an otherwise vaid conviction should not
be st asdeif the reviewing court may confidently say, on the whole record, that the
congtitutiona error was harmless beyond areasonable doubt. See State v. Duncan, 945
SW.2d 643, 649 (Mo. App. S.D. 1997); Chapman v. California, 386 U.S. 18, 24 (1967).
In determining whether error is harmless, this Court should consider the circumstances of
the error and the quality of the evidence in support of the verdict. State v. Samuels, 965
SW.2d 913, 920 (Mo. App. W.D. 1998). Where chalenged evidence is merely
cumulative, any error in its admisson is harmless beyond a reasonable doubt. State v.
Debler, 856 SW.2d 641, 649 (Mo. banc 1993); Duncan, 945 S.W.2d at 649.

In this case, two other police officers gave testimony, to which Appe lant offered no

objection, substantialy smilar to the deputy’ s testimony about which Appelant complains.
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In explaining why he went to Appdlant’s Sster’s gpartment and waited for Appellant and his
gdter to return, a St Louis County officer testified that he was directed to go to the
gpartment “to locate a vehicle and a subject that was possibly involved in ahomicide” (Tr.
289). Appdlant did not object to this testimony or move to have it stricken from the

record. Thisofficer later testified, again without objection, that his search of Appellant’s

car occurred after he had been given “information that [Appellant] was possibly involved in
acrime” (Tr.300). A Jefferson County Sheriff’s deputy—not the one whose testimony
Appdlant is challenging—testified, without objection, that a house-to-house search had
commenced in Jefferson County because the sheriff’ s office had received information

about “a possble homeinvasion.” (Tr. 310).

In determining whether the improper admission of evidence is harmless error, the
Missouri Supreme Court employs the “outcome-determinative’ test. State v. Barriner, 34
S.W.3d 139, 150 (Mo. banc 2000); Sate v. Black, 50 SW.3d 778, 786 (Mo. banc 2001),
cert. denied, 534 U.S. 1153 (2002). Improperly admitted evidence is outcome-
determinative when it has “an effect on the jury’s ddiberations to the point thet it
contributed to the result reached.” Barriner, 34 SW.3d at 151. In other words, afinding
of outcome-determinative preudice occurs when “the erroneoudy admitted evidence so
influenced the jury that, when considered with and balanced againg dl evidence properly
admitted, thereis a reasonable probability that the jury would have acquitted but for the
erroneoudy admitted evidence.” Sate v. Black, 50 SW.3d at 786; see also Sate v.

Barriner, 34 SW.3d at 150.
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The admission of the deputy’ s testimony was not outcome-determinative. Appellant
has falled to make any showing that the jury rdlied on thisinformation in reaching its
verdict. The argumentsthe jury heard from both sides focused on Appdlant’s actions
during the ten minutes he contemplated killing the Longs, and nothing indicates thet their
verdict was based on any bdief that Appellant planned the killings before he arrived. The
jury’ sreview of Appellant’s confesson immediately before reaching their verdict shows
that they based their verdict on Appdlant’s actions a the Longs house, not on whether he
planned to kill them before the robbery occurred. Moreover, the fact that Appellant made
the Longs beg for their lives for ten minutes before killing them was a sufficient basis
adone to judtify the death sentences. Consequently, to the extent that the admission of the

officer’ s testimony on direct examination was error, it was harmless.
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Thetrial court did not abuseitsdiscretion in overruling Appdlant’s
objection to hisbeing restrained during theretrial of his penalty phase because the
use of restraints per se does not violate the Constitution; the record shows that
legitimate security concernsjustified the use of restraints; and the record does not
demongtrate that Appelant was pregudiced by the use of restraintsin this case.

Appelant contends the trid court abused its discretion in having him restrained
during this pendty phaseretria. But the law permitted the trid court to use restraints and
Appdlant has failed to demondtrate that their use was prgudicidl.

A. Theuseof restraintsat Appellant’strial.

Beforetheretrid of Appdlant’s penaty phase, the tria court ordered that Appd lant
be allowed “to dressin court clothesfor trid.” (L.F. 48). Appdlant later filed amotion to
appear at trid free from restraints and shackles, which thetrid court overruled. (L.F. 49,
183-94). During voir dire, but outside the presence of the jury, Appellant objected to
wearing shackles:

[Appdlant’s Counsd]: ... | just wanted to make arecord that [Appelant] is actudly
in leg-irons and handchains and the defense objectsto that. We think that it
is unduly—it prgjudices him towards the jury and it makes him look
dangerous.

The Court: The objection that you' re making will be overruled. He has been

convicted and will remain in legirons and abdly chan.
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(Tr. 74). During voir dire, Appellant’s counsd asked the jury panel whether anyone would
be affected by Appellant’ s shackles; no one responded that it would have any affect:

The other thing about [Appdlant] that you dl ether do or will know isthet there's

chainson him. | guess that's what happens when you get convicted, but | don’t want

anybody to think anything or to make it more likely that you' re gonnarender one
sentence or another. Isthat gonna affect anyonein any way? Let me ask it thisway.

Everybody over here, can you guarantee me the fact that— mean he's shackled, his

hands, it’'s not gonna affect you one way or another in the ultimate verdict? Can | see

adgn of hands tha everybody would agree that it’s not gonna affect them
whatsoever, yes, it's not going to? Over here, would everybody agree? Isthere
anyone that it would affect?
(Tr. 165). At the concluson of voir dire, Appdlant moved to strike the entire jury pane
because he had worn shacklesin front of them:

[Appdlant’s Counsd]: ... | would ask that or like to move to strike the entire jury
pand for cause because of the fact that [Appellant] is shackled in front of the
jury and makes them think that he is going to—-heis violent today and gonna
do something in the courtroom or do something to them and it puts fear in
their minds, which is not appropriate for someone who's gonna decide the
pendty in this case.

The Court: On the contrary, him being shackled takes any fear out of their minds.

[Appdlant’s Counsdl]: | wouldn't agree with thét.

40



The Court: That motion is overruled.
(Tr. 257).
B. Standard of review.

“The use of regtraints for courtroom security purposes is within the discretion of
thetrid court.” Satev. Kinder, 942 SW.2d 313, 330 (Mo. banc 1997), cert. denied, 522
U.S. 854 (1997) (defendant required to wear leg shackles during part of guilt phasein
capita-murder trid); see also Sate v. Amrine, 741 SW.2d 665, 675 (Mo. banc 1987),
cert. denied, 486 U.S. 1017 (1988) (defendant’ s legs shackled to chair during entire trial
on capita murder charge). “[T]hetrid judge bears the respongbility for the conduct of the
trid, the safety of al personsin the courtroom, and the prevention of escape” State v.
Endicott, 881 S.W.2d 661, 663 (Mo. App. W.D. 1994); see also Sate v. Johnson, 850
SW.2d 401, 402 (Mo. App. W.D. 1993). “The judge has ‘ consderable, but not unlimited,
discretion in determining the propriety of permitting physicd resraints on the defendant.”

Sate v. Jimerson, 820 SW.2d 500, 503 (Mo. App. W.D. 1991).
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C. Restraintsand the presumption of innocence.

The ideathat a crimind defendant should gppear free from restraints and not be
forced to wear prison clothing derives from the presumption of innocence to which each
defendant is entitled:

This does not mean, however, that every practice tending to sSingle out the accused

from everyone ese in the courtroom must be struck down. Recognizing thet jurors

are quite aware that the defendant appearing before them did not arrive there by
choice or happenstance, we have never tried, and could never hope, to diminate
from trid procedures every reminder that the State has chosen to marshdl its
resources againgt a defendant to punish him for alegedly crimind conduct. To
guarantee a defendant’ s due process rights under ordinary circumstances, our lega
system has instead placed primary reliance on the adversary system and the
presumption of innocence.
Holbrook v. Flynn, 475 U.S. 560, 567 (1986). In Holbrook, the Court held that a robbery
defendant’ s condtitutiond rights were not violated during hisjoint tria with five co-
defendants when norma courtroom security was supplemented by four uniformed state
troopers seated in the first row of the spectator’s section. Id. at 571-72.

The Court hasrelied on the presumption of innocence in other casesinvolving
Security concerns.

To implement the presumption [of innocence], courts must be dert to factors that

may undermine the fairness of the fact-finding process. In the adminigration of
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crimind judtice, courts must carefully guard againgt dilution of the principle that

guilt isto be established by probative evidence and beyond a reasonable doubt.
Estelle v. Williams 425 U.S. 501, 503 (1976). In Estelle, the Court held that a State
cannot condtitutionally compel acrimina defendant to wear prison clothes during trid, but
digtinguished this from the use of restraints because “[u]nlike physca
resraints . . . compelling an accused to wear jall clothing furthers no essential sate
policy.”® Id. a 505. Appellant serioudly misapprehends these cases to the extent he argues

that their holdings are not grounded on the presumption of innocence.’”

°In Estelle, the Court found no congtitutiona violation because nothing in the record

showed that the defendant was “ compelled” to wear prison clothes at trid. 1d. at 512.

19A ppellant aso contends that 11linois v. Allen, 397 U.S. 337 (1970), was not
grounded on the presumption of innocence. While this may be true it does nothing to
advance Appellant’sargument. Allen involved a crimind defendant’s Sixth Amendment
right to be present at his own trid after he was removed from the courtroom for abusive and

disruptive behavior.
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D. Theuseof restraintsduring the penalty phase of a capital trial.

The presumption of innocence, however, is not a concern during the pendty phase of
acapitd-murder trid after the defendant has been found guilty of first-degree murder.
Satev. Young, 853 P.2d 327, 350 (Utah 1993); Duckett v. State, 752 P.2d 752, 755 (Nev.
1988); Bowersv. Sate 507 A.2d 1072, 1081 (Md. 1986), cert. denied, 479 U.S. 890
(1986). AsAppdlant concedes, the Supreme Court has never held that the use of restraints
during the pendty phaseis per se uncondtitutiond. Infact, it has never held that it is
uncongtitutiona to use restraints at any crimind trid. Instead, in consdering courtroom
security issues, the Court has rgected an gpproach that presumes al security practices are
inherently prejudicial and has adopted a case-by-case method in reviewing such clams. See
Holbrook, 475 U.S. at 569.

The presumption of innocenceis but a distant memory in this case, which involves
theretrid of the pendty phase years after Appdlant was origindly found guilty of two
counts of murder in 1998. Not only have these guilty verdicts been upheld after both direct
and state post-conviction appedls, but the jury was constantly reminded by both sdes
throughout this retrid that Appd lant had been found guilty of two counts of first-degree
murder. (Tr. 8, 106, 111, 183-85, 188, 201, 202, 215-16, 222, 230-32, 241, 244, 246,
248, 254, 273, 274).

Thiscaseis controlled by State v. Hall, 982 SW.2d 675 (Mo. banc 1999), cert.
denied, 526 1151 (1999), in which this Court held that the triad court did not err in

overruling the defendant’ s objection to his wearing “leg and waist shackles during the
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pendty phase” |d. at 685; see also Sate v. Brooks, 960 SW.2d 479 (Mo. banc 1998),
cert. denied, 524 U.S. 957 (1998) (trid court did not abuse its discretion in failing to
declare amidrid after the jury witnessed the defendant being handcuffed immediately after
the guilt-phase verdicts were read and before the pendty phase began).

The Eighth Circuit aso found no conditutiond violaion in congdering thisissuein
Hdl'sfederd gpped. Hall v. Luebbers, 296 F.3d 685 (CA8 2002), cert. denied, 538 U.S.
951 (2003). The federa court found no evidence in the record either that the jurors ever
saw the leg and waist shackles or that the shackles hindered the defendant’ s ahility to
participate in the proceedings. Id. at 698-99. The court aso rejected the argument (also
advanced by Appelant in this case) that the use of the shackles during the pendty phase
improperly affected the jury’ s sentencing decision:

We do not find persuasive any contention that the use of shackles during the pendty

phase would necessarily lead jurors to conclude that they must impose a death

sentence. Thesejurors had dready found Hall guilty of first degree murder and
could have found shackles to be a reasonable security measure.

Id. a 699 (citation omitted).™*

"The omitted citation isto Elledge v. Dugger, 823 F.2d 1439 (CA11 1987),
opinion withdrawn in part, 833 F.3d 250, cert. denied, 485 U.S. 1014 (1988), acase on
which Appdlant relies. The conclusion with which the Eighth Circuit disagreed-that

pendalty-phase jurors seeing shackles would impose death—was relied on in Elledge to find a
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E. Thetrial court did not abuse itsdiscretion.

Thetrid court did not abuse its discretion in requiring Appellant to be shackled
under the facts of thiscase. Firg, it'snot clear from the record just how noticeable
Appdlant’ s restraints were to the jury, or how aware the jury was of the restraints until
Appelant directed their atention to them during voir dire. The manner in which Appellant
directed the jury pand’s atention to the restraints (“ether you al do or will know”)
suggests that the presence of the restraints was not obvious.

Appdlant utterly failed to make arecord at trial demongtrating the extent of the
shackling and the jury’ sawareness of it. For example, nothing in the record shows that the
jury could see the leg restraints, or even the belly chain, while Appellant was seated. The
record does not reflect whether the jurors saw Appellant being led into the courtroom in
restraints, or, what's more likely, whether he was dready seated when jurors were brought
into court. Findly, Appelant made no clam that the restraints hindered his ability to
participate in the proceedings.

Second, any prejudice arguably inherent in Appdlant’ s shackling was cured by
Appdlant’svair dire inquiry whether the shackling would have any effect on the individua

members of the jury pand. All agreed that it would have no affect on their decison.

conditutiond violation. 1d. at 1450.
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Third, Appdlant neither sought a hearing on the necessity of the restraints, nor
offered an aternative to the restraints then being used. The only record Appelant made
that he was prejudiced by the restraints was smply that he was shackled.

This case did not involve a pendty phase directly following aguilt-phasetrid in
which Appelant had not been shackled (though under Hall this would have been
permissible), but was aretrid of a penalty phase involving ajury that had been repesatedly
informed both before and during trid that Appellant had dready been found guilty of a
double-homicide.

Moreover, this case presents security concerns not present in other penaty phase
proceedings. Appellant, who had dready spent severa yearsin prison, was aware thet the
guilty verdicts for both counts of first-degree murder had been upheld on both his direct
and post-conviction gppeds. Other convicted murderers, even those sentenced to death,
can gpped hoping for anew guilt-phasetria on goped. But the only issue that remained for
Appdlant was whether he would die or spend the rest of hislife in prison, and he had
aready been sentenced to death once before for these murders.

Consequently, the threat that he would waive his right to appeal under the escape rule
was little incentive for Appelant not to flee, or otherwise disrupt the trid. Thetrid judge,
who aso presided over Appdlant’ sfirst trid, was aware that Appellant, arepesat offender
many times over, killed the victimsin this case to avoid being sent back to prison for what
likely would have been the res of hislife. If Appdlant would perform an execution-syle

murder of an ederly couple just to avoid alengthy prison term, why wouldn’t he attempt to
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flee, perhaps harming others in the process, to avoid a life sentence without parole or,
worse yet, death?
F. Appellant’sreliance on out-of-state cases is misplaced.

The cases from other jurisdictions on which Appe lant relies do not represent “the
mgjority” with respect to the use of restraints during a capita-murder penaty phase. Most
of these cases do not involve afinding that the trid court violated the Condtitution by using
restraints, but instead turn on the tria court’ s failure to follow procedura requirements
before using restraints. Duckett v. Godinez, 67 F.3d 734, 748-50 (CA9 1995), cert.
denied, 517 U.S. 1158 (1996) (ordering new pendty phase when the sate trid court failed
to make a record showing compliance with that circuit’s “two-step” process before
restraining a defendant); Bello v. State, 547 So.2d 914 (Fla. 1989) (ordering new penalty
phase when the trid court failed to honor the defendant’ s request for an inquiry into the
need for shackling); Laird v. Horn, 159 F. Supp.2d 58, 101-02 (E.D. Pa. 2001) (ordering
new pendty phase when the sate trid court failed to conduct a hearing or make findings on
the record on the need for shackling); Elledge v. Dugger, 823 F.2d at 1451-52 (ordering a
new pendty phase when the state trid court failed to conduct a hearing or make a record

showing that shackling was necessary);*? Lovell v. State, 702 A.2d 261, 273-74 (Md. 1997)

2Appdlant reies heavily on Elledge, but the opinion in that case concludes that a
“case-hy-case” approach to the issue isincongstent with controlling precedent. 823 F.2d

at 1450-51. This statement is directly contrary to the Supreme Court’s holding in
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(ordering anew pendty phase when the trial court failed to make an adequate record
showing the need for shackling). The Supreme Court has never suggested that the
Congtitution requires that any particular procedure be followed before restraining a
convicted murderer. The cases on which Appellant relies are not in accord with ether the

decison of this Court or the Eighth Circuit in Hall.

Holbrook, which mandated a case-by-case approach. Ironically, the Eleventh Circuit
purportedly relies on Holbrook in reaching itsjudgment. Id. The mgority opinionin
Elledge was not even accepted by dl the judges on the Eleventh Circuit as reflected by the
opinion of the dissenting judge and the severa judges who dissented from the court's

refusa to hear the case en banc. See Elledge v. Dugger, 833 F.2d 250 (CA11 1987); see

also Peoplev. Seaton, 28 P.3d 175 (Cal. 2001), cert. denied, 535 U.S. 1036 (2002).
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[11.

Thetrial court did not plainly err in failing to sua sponte revise death-penalty
Ingtructions 7 and 8 (Count I-murder of James L ong) and 12 and 13 (Count
IIl-murder of Zelma L ong) to include language requiring that the deter minations
required by those instructions be found beyond a reasonable doubt because the MAI -
CR pattern instructions on which these instructions wer e based does not contain
thislanguage, and neither this Court’sdecision in State v. Whitfield, nor the
Congtitution, requiresthat thislanguage be included in those instructions.

Appdlant, relying on this Court’s opinion in State v. Whitfield, 107 S.W.3d 253
(Mo. banc 2003), contends thet the triad court plainly erred in submitting penaty-phase
Instructions Nos. 7 and 12 (Count I) and 8 and 13 (Count 111) because those instructions did
not tell the jury that the State bore the burden of proving beyond areasonable
doubt: (1) that the circumstancesin aggravation of punishment, taken as awhole, warranted
the death sentence (Nos. 7 and 12); and (2) that the evidence in mitigation was not
sufficient to outweigh the evidence in aggravation (Nos. 8 and 13).

A. Penalty-phaseinstructions.
Instructions 7 and 12, patterned after MAI-CR 3d 313.41A (10-1-94), provided:
Asto Count [I or 1], if you have unanimoudy found beyond a reasonable
doubt that one or more of the statutory aggravating circumstances submitted in

Instruction No. [6 or 11] exists, then you must decide whether there are facts and
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circumgtancesin aggravation of punishment which, taken as awhole, warrant the
imposition of a sentence of desth upon the defendant.

In deciding this question, you may congder dl of the evidence presented in
both the guilt and the punishment stages of trid, including evidence presented in
support of the statutory aggravating circumstance submitted in Instruction No. [6 or
11]. If each juror finds facts and circumstances in aggravation of punishment that
are sufficient to warrant a sentence of deeth, then you may consider imposing a
sentence of death upon the defendant.

If you do not unanimoudy find from the evidence that the facts and
circumgtances in aggravation of punishment warrant the imposition of deeth as
defendant’ s punishment, you must return a verdict fixing his punishment a
imprisonment for life by the Department of Corrections without digibility for
probation or parole.

(L.F. 217, 223). Instructions 8 and 13, patterned after MAI-CR 3d 313.44A (10-1-94),
provided:

Asto Count [I or I11], if you unanimoudy find that the facts and
circumstances in aggravation of punishment, taken as awhole, warrant the
imposition of a sentence of death upon the defendant, you must then determine
whether there are facts or circumstances in mitigation of punishment which are
aufficient to outweigh the facts and circumstances in aggravation of punishment. In

deciding this question, you may consder al of the evidence presented.
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You shdl dso congder any facts or circumstances that you find from the
evidence in mitigation of punishmen.

It is not necessary that dl jurors agree upon particular facts and
circumgtances in mitigation of punishment. If each juror determines thet there are
facts or circumstances in mitigation of punishment sufficient to outweigh the
evidence in aggravation of punishment, then you must return a verdict fixing
defendant’ s punishment at imprisonment for life by the Department of Corrections
without digibility for probation or parole.

(L.F. 218, 224).
These pendty-phase ingtructions are derived from 8§ 565.030.4, RSMo 2000, which
provides in pertinent part:
Thetrier shall assess and declare the punishment at life imprisonment without
eligibility for probation, parole, or release except by act of the governor:

(2) If thetrier does not find that the evidence in aggravation of punishment,
including but not limited to evidence supporting the statutory aggravating
circumstances listed in subsection 2 of section 565.032, warrants imposing the
desth sentence; or

(3) If the trier concludes that there is evidence in mitigation of punishmert,
including but not limited to evidence supporting the statutory mitigating
circumstances listed in subsection 3 of section 565.032, which is sufficient to

outweigh the evidence in aggravation of punishment found by the trier;

52



Section 565.030.4 (2) and (3).23
B. Standard of review.

Plain errors may be consdered in the discretion of the court when the court finds
that manifest injustice or amiscarriage of judtice has resulted therefrom. Rule 30.20. The
plain error rule should be used sparingly and does not justify areview of every dleged trid
error that has not been properly preserved for appdllate review. Satev. Hibler, 21 SW.3d
87,96 (Mo. App. W.D. 2000). A plain error isone that “must impact so substantialy upon
the rights of the defendant that manifest injustice or amiscarriage of justice will result if
uncorrected.” Satev. Driscoll, 711 SW.2d 512, 515 (Mo. banc 1986), cert. denied, 479
U.S. 922 (1986).

“Ingructiond error seldom risesto the leve of plain error.” State v. Wright, 30
SW.3d 906, 912 (Mo. App. E.D. 2000). For instructiona error to be plain error, the
defendant must show more than mere prgudice; he must “establish that the trid court has
so misdirected or failed to ingtruct the jury that it is apparent to the appellate court that the
ingtructiond error affected the jury’ sverdict.” Wright, 30 SW.3d at 912.

C. Reasonable doubt language was not required in these instructions.
For gppellant’ s argument to succeed, this Court must accept apremise which is

untrue-that the jury must find the existence of the non-gtatutory aggravating circumstances

131n 2001, . . . the legidature diminated step 2 as a required separate finding.”

Whitfield, 107 SW.3d at 259 n.5; see also § 565.030, RSMo Supp. 2002.
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beyond a reasonable doubt to find that the defendant is eligible for a death sentence. But
this Court has held—even after Whitfiel d—that the existence of one statutory aggravating
circumstance is sufficient to support a death sentence. See Taylor v. State, 126 S.W.3d
755, 763 (Mo. banc 2004); State v. Smith, 32 SW.3d 532, 556 (Mo. banc 2000).
When ajury consders the facts and circumstances in aggravation of punishment that
warrant degth, it is not condtitutionaly required to find that any non-satutory aggravating
circumstances exist, much less that such circumstances be found beyond a reasonable
doubt. The jury can condder a defendant digible for a death sentence by smply finding the
existence of agtatutory aggravating circumstance beyond a reasonable doubt and
concluding that this circumstance done warrants imposition of the death pendty. Nothing
in the law requires that ajury find beyond a reasonable doubt that the aggravating
circumstances of a case taken as awhole warrant imposition of a death sentence. This
pogition is consstent with that taken by the Genera Assembly in 1993 when it amended
8 565.030.4(2) to eliminate the requirement that step 2 be found by the trier beyond a

reasonable doubt.** 1993 Mo. Laws 503.

14Before that amendment, this subsection provided: “If the trier does not find
beyond a reasonable doubt that anyone or more of the aggravating circumstances listed in
subsection 2 of section 565.032, if found, together with any other authorized aggravating

circumstances found, warrant imposing the death sentence; . . . .~
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This Court has recognized that during pendty-phase ddliberations the only
determination that must be made beyond a reasonable doubt is the existence of a Statutory
aggravating circumstance; and it has held that a death-pendty system that does not require
any further determinations to be made beyond a reasonable doubt is il congtitutiond.

State v. Smith, 649 S\W.2d 417, 430 (Mo. banc 1983), cert. denied, 464 U.S. 908 (1983);
Satev. Bolder, 635 SW.2d 673, 684 (Mo. banc 1982), cert. denied, 459 U.S. 1137
(1983), citing Gregg v. Georgia, 428 U.S. 153 (1976).

Thisfollows from the reasoning stated in Smith, which is that determinations of
whether the facts and circumstances taken as a whole warrant imposition of adeath
sentence and whether mitigating circumstances outweigh aggravating circumstances are not
ones subject to proof of afact certain, but are determined based on dl the facts peculiar to
that case. Smith, 649 SW.2d a 430. The use of discretionary judgment in making this
factud determination is gpparent: “In returning a conviction, the jury must satisfy itsdlf that
the necessary elements of the particular crime have been proved beyond a reasonable doubt.
In fixing a pendty, however, thereisno ‘centra issue from which the jury’s atention may
be diverted. ... Inthissense, thejury’s choice between life and desth must be
individudized.” California v. Ramos, 463 U.S. 992, 1008 (1983).

Because of the qudlitative, individudized nature of the factua determinationsto be
made in determining whether degth is warranted in a particular case, and the congtitutional
requirement that no specific legd rule, beyond finding a Satutory aggravating

circumstance, may be gpplied to the jury’ s consderation of this issue, the Condtitution
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does not require that these determinations be made beyond areasonable doubt. “[T]he
Condtitution does not require a State to adopt specific standards for ingtructing the jury in
consderation of aggravating and mitigating circumstanceq.]” Zant v. Sephens, 462 U.S.
862, 890 (1983).

We have rgjected the notion that “a specific method for balancing mitigating and

aggravating factorsin a capitd sentencing proceeding is condtitutiondly required.” .

.. Equally settled is the corollary that the Congtitution does not require the State to

ascribe any pecific weight to particular factors, ether in aggravation or mitigation,

to be consdered by the sentencer.
Harrisv. Alabama, 513 U.S. 504, 512 (1995) (citation omitted).

For example, in this case one of the Statutory aggravating circumstances was that
each murder was committed while Appellant was engaged in the commisson of another
unlawful homicide. In other words, the question was whether Appellant murdered more
than one person while committing these crimes.  This Statutory aggravating circumstance,
like dl others (indluding dl those specificaly found by the jury in this case), can be
objectively goplied to the facts of every murder case in determining whether a particular
defendant is eligible for the death pendty. If aparticular defendant has murdered more than
one person, then heis digible for the desth pendty. If he has not, then heis not digible
based on that satutory aggravating circumstance. This determination can dso be made

beyond areasonable doubt. It smply involves applying the statutorily defined aggravating
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circumstance, i.e., murder of more than one person, to the factual circumstances of the
case.

But making a determination of whether the circumstancesin a case taken aswhole
warrant impogtion of the desth pendty, or whether the mitigating circumstancesin a
particular case outweigh the aggravating circumstances, is something entirdly different. No
datutory definition can be crafted to cover al the cases that might be consdered.
Consequently, ajury can make no finding beyond a reasonable doubt of an identifiable fact
in such a case, ance ther determination is made by consdering dl the circumstances of a
particular case. And al would agree that no two cases are exactly dike.

Appdlant argues that Ring v. Arizona, 536 U.S. 584 (2002), which was spawned by
the Court’ sdecison in Apprendi v. New Jersey, 530 U.S. 466 (2000), and which requires
that ajury, not ajudge, determine whether a statutory aggravating circumstanceis proved in
capita cases, raised the burden of proof for every step (except step 4) in pendty-phase
deliberations under Missouri law. But theissue in Ring was limited only to whether a
datutory aggravating circumstance must be found by ajury instead of the judge-the Court
expressly stated thet it was not consdering any clam regarding mitigating circumstances or
whether ajury must make the ultimate decision whether to impose a desth sentence. Ring,

536 U.S. at 597 n. 4.%

5Any doubt about the limitation of the Court’s holding in Ring is resolved by the
concurring opinion of Justice Scdia: “What today’ s decison saysisthat the jury must find
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The Court held that statutory aggravating circumstances “operate as ‘ the functiond
equivaent of an eement of a greater offensg” and must therefore have been found by a
jury. 1d. a 609, quoting Apprendi, 530 U.S. a 494 n.19. The opinion stated that such a
functiona equivdent of an dement “must be found by a jury beyond a reasonabl e doubt.”
Ring, 536 U.S. at 602, citing Apprendi, 530 U.S. at 482-83.

In this case, the jury indructions, verdict director, and sentence complied with Ring.
The jury was ingtructed that it must find the existence of & least one Statutory aggravating
circumstance beyond a reasonable doubt in order to sentence appellant to death, and its
verdict stated that it found the dl the circumstance on which it wasingtructed. (L.F. 216,
220-22, 226-27, 231). Neither Ring, nor Apprendi, requires that the determination of
aggravating or mitigating circumstances taken as awhole, as outlined in steps 2 and 3 of
Missouri’s capital sentencing scheme, be made beyond a reasonable doubt. See People v.
Danks, 82 P.3d 1249 (Cal. 2004); Oken v. State, 835 A.2d 1105, 1148-52 (Md. 2003);
Torresv. Sate 58 P.3d 214, 215-16 (Okla. Crim. App. 2002), cert. denied, 538 U.S. 928

(2003). Therefore, Ring and Apprendi provide Appdlant no relief.

the existence of the fact that an aggravating factor existed.” Id. at 612 (Scdlia, J.,
concurring) (emphagsin origind). Although ax Jugtices joined the mgority opinion, two
of those were Justices Scdlia and Thomas, and Justice Thomas dso joined Justice Scalia's
concurring opinion. Without these two votes, the Court’s opinion in Ring does not

command amgority of the Court.
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Appdlant also contends that Whitfield requires that steps 2 and 3 of the sentencing
scheme must be proven beyond a reasonable doubt. In Whitfield this Court extended to
those steps the Ring requirement that a“jury rather than ajudge determine the facts on
which the death pendty isbased.” Whitfield, 107 SW.3d at 262. While the opinion quotes
language from Ring (which quoted Apprendi) about the jury having to find “beyond a
reasonable doubt” the facts increasing the authorized punishment, this language was not
relied upon by this Court in its holding, nor was it necessary for ether the congtitutiona
violaionsin Ring or Whitfield to be remedied, snce in both casesjudges, not juries, found
al the facts necessary to impose punishment, including the existence of a statutory
aggravating circumstance. Ring, 536 U.S. at 609; Whitfield, 107 S.\W.3d at 261-62.

Other than this one quote, the Whitfield opinion does not say that steps 2 and 3 must
be found beyond a reasonable doubt. Even in its andysis finding that steps 2 and 3 were
“facts’ requiring jury determination, this Court recognized the evaudtive nature of these
two steps, identifying them not as“elements’ or “provable facts,” but as “ case-by-case
factud determination[s] based on dl the aggravating facts the trier of fact finds. . . present
inthe casg’ and “factud finding that are prerequisitesto the trier of fact’s determination”
of degth digibility. Whitfield, 107 S.\W.3d at 259, 261.

The findingsin steps 2 and 3 cannot be “dements’ as that word isused in Ring and
Apprendi because they involve determinations based solely on the facts of the specific
case under determination and by definition can have no gpplication to any other case.

Elements of an offense must be specific and identifiable, not open-ended and subjective.
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To conclude that steps 2 and 3 involve dements of the crime could also implicate other
condtitutiona concerns not anticipated, much lessintended, when Whitfield was decided.
Moreover, beyond the finding of a statutory aggravating circumstance, the Supreme Court
has forbidden any effort to statutorily direct the jury’s discretionary decison inimposing a
desth sentence.

Because Whitfield is limited to the issue of whether ajudge or jury can makethe
required factud findings, and not to the burden of persuasion associated with those
findings, it does not, as Appdlant asserts, support his clam that ajury must make the
determinations outlined in steps 2 and 3 beyond a reasonable doubt.

The Whitfield opinion itsdf reveds that its holding is limited only to the issue of
whether ajudge may determine whether aggravating circumstances as a whole warrant death
and whether mitigating circumstances outweigh aggravating circumgtances. The opinion
does not require that these determinations be found beyond a reasonable doubt. In
determining the effect retroactive gpplication of the rule created in Whitfield would have
on the adminidration of justice, this Court identified only five cases which would be
affected by the new rule. Whitfield, 107 SW.3d at 269. Had this Court’s holding been as
extengve as Appe lant suggests, there would undoubtedly have been far more
cases—perhaps every case resulting in a desth sentence-that would have been affected by
the holding. Whitfield should not be read as broadly as Appellant suggests.

Even more tellingly, in October 2003, less than four months after issuing its opinion
in Whitfield, this Court promulgated new jury ingtructions pertaining to pendty-phase
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ddiberationsin capitd cases. See Order, In re: Revisons and withdrawasto MACH-CR
and MAI-CR 3d (Mo. banc Oct. 7, 2003); MAI-CR 3d 313.48, 313.48A, 313.48B. Even
under the revised ingtructions, the beyond a reasonable doubt standard still applies only to
the finding of a statutory aggravating circumstance. The revised ingtructions do not require
the jury to find beyond a reasonable doubt ether that the facts and circumstancesin
aggravation of punishment taken as awhole warrant imposition of a death sentence, or that
the mitigating circumstances do not outweigh aggravating circumstances. MAI-CR 3d
313.48A. This Court obvioudy consdered Whitfield in revisng its ingtructions because
the pendty-phase verdict forms require the jurors to answer specid interrogatories when it
cannot agree on punishment o that the court can determine a what stage of ddiberations
the jurors deadlocked. MAI-CR 3d 313.58, 313.58A, 313.58B.

Inlight of this Court’s gpprova of the revised ingtructions, Appellant’s argument
that Whitfield requires proof beyond a reasonable doubt of the determinations made in
seps 2 and 3 misapprehends the holding of Whitfield, which issmply that the jury, not the
court, must make the determinations required by dl but the last stage of pendty-phase
deliberations.

In sum, the Condtitution requires only that ajury find a Satutory aggravating
circumstance beyond a reasonable doubt to make a defendant eligible for the death penalty.
Whatever elseisrequired under § 565.030 in addition to this condtitutiona requirement to

make a defendant ether digible or selectable for a death sentenceis not required by the
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Condtitution, and ajury need not make these determinations, whether they involve finding

facts or exercising discretion, beyond a reasonable doubt.
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V.

Thetrial court did not plainly err in failing to read the short version of the
recessinstruction (MAI-CR 3d 300.04.2) or in refusing Appédllant’ srequest to
question the sequestered jurorsonce the alleged failure was discover ed because
Appellant suffered no manifest injusticein that thelong version (MAI-CR 3d
300.04.1) wasread to thejury at thefirst recess, the short version wasread to the
jurorson numerous other occasions, and thetrial court failed to give therecess
ingruction on only two occasions over athree-day trial. 16

Appdlant contends that on occasion thetrid court failed to read the so-called
recess ingtruction (short version) required by MAI-CR 3d 300.04.1" Appellant concedes

that the long version of thisingruction (300.04.1) was read to the jury panel when the first

1A ppellant’s Brief dso claimsthat the court erred in not reading MAI-CR 3d
302.02, but in aletter later sent to this Court (reproduced in the Appendix) Appellant has

now abandoned that claim.

MAI-CR 3d 300.04 is reproduced in its entirety in the Appendix. Thisinstruction
was modified effective January 1, 2004, (well after this case was tried) to include an
additiond instruction (300.04.3) for use at recesses occurring after the first stage of a
bifurcated trid: “Until you retire to consder your verdict as to punishment, you must not
discuss this case among yoursaves or with others, or permit anyone to discussit in your
hearing. (Do not read, view or listen to any newspaper, radio, or televison report of the

trial.).” MAI-CR 3d 300.04.3 (1-1-2004).
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recesswastaken. (Appellant’ s Brief, p. 92). But he contends that the tria court plainly
erred by not reading the short version (300.04.2) to the panel or jury at every recess or
adjournment that followed. The short verson of thisingruction provides.
2. AT SUBSEQUENT RECESSES OR ADJOURNMENTS
The Court again reminds you of what you were told at the first recess of the
Court. Until you retire to consder your verdict, you must not discuss this case
among yourselves or with others, or permit anyone to discuss it in your hearing.
Y ou should not form or express any opinion about the case until it isfindly given to
you to decide.
MAI-CR 3d 300.04.2 (9-1-2002). The Notes on Use to thisinstruction state that MAI-CR
3d 300.04.1 (long version) should be read either a the conclusion of voir direor, if a
recess occurs during voir dire, before the first recess. MAI-CR 3d 300.04, Note on Use 2.
Although Appellant’ s Brief states that the long version of the instruction was reed to
thejury a the end of generd voir dire (Tr. 140), the record actudly reflects thet the first
recess occurred near the beginning of generd voir dire when the trid court recessed the
proceedings to conduct individud voir dire in chambers covering hardship and publicity
ISSUes.
At thistime what we are going to do is take a recess and ask the mgjority of
you to be patient, but in response to those questions that I’ ve asked thus far, some of

you we will be asking to come back to chambers so that we can inquire more fully
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into those issues, such as hardship and publicity, to determine whether or not you
should be excused and sent home a thistime.
(Pand ingtructed by the Court and the following proceedings had in
chambers))
(Tr. 12).38 Thetrid court paid particular atention to the hardship issues because the jurors
selected for trial were to be sequestered for the duration of thetrial. (Tr. 2-3).

After thisindividud voir dire but before the noon recess, the trial court read the
ingtruction to the remaining veniremembers who had not been excused.’® Thetrid court
adso ingructed the jury pand before conducting further individud voir dire and again after
generd voir dire was completed. (Tr. 140, 176). The court then conducted death-
qudification voir direin smdler pands. (Tr. 181-82). The record does not show that any
recesses were taken during thistime, but it does state that the pand members were
“escorted back to waiting rooms [or areas|” after voir dire for their panel was completed.

(Tr. 199, 215, 241).

18A ppellant does not dispute that the phrase “ pandl instructed” gppearing in the
transcript reflects that MAI-CR 3d 300.04 was read to the jury. In fact, Appellant concedes
that the newly impaneed jury was read 300.04 at page 140 of the transcript, which smply

dtates“ Jury instructed.”

1%(The proceedings returned to the courtroom and the remaining veniremembers

instructed by the Court and the noon recess was taken.).” (Tr. 75).
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At the conclusion of degth-qudification voir dire the veniremembers were “ given
the cautionary ingtruction by the Court” and adlowed one hour for dinner. (Tr. 255). The
attorneys and trid judge remained in chambers and selected the jury. (Tr. 255-61). After
the veniremembers returned, the only other activity noted in the record was the court’s
seting of the jury and sending the jurors home to pack a bag and return to the hote for
sequestration. (Tr. 262). The record does not show that the recess instruction was given
again, and Appedllant lodged no objection. (Tr. 262).

The record reflects that on the second day of trid the recess ingtruction was given at
each recess, but it does not show that the instruction was given when the tria was adjourned
for theday. (Tr. 305, 371, 422). The next morning (the fina day of trid), Appellant
objected to the trid court’ s failure to read the recess ingtruction at the previous day’s
adjournment, suggested that the instruction may not have been read at any recess, and asked
for either amigtrid or an opportunity to individualy question thejurors. (Tr. 425-26). The
trid court overruled the motion and denied the request to question the jurors. (Tr. 426).
The recess ingruction was read to the jury at each recess on the final day of trid, except
for one recess occurring after both parties had rested and before the instruction conference

began. (Tr. 454, 478, 532-33).
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A. Standard of review.

Appdlant concedes that this clam of error is not preserved and is only subject to
plain error review, if it isreviewed at dl. Infact, Missouri courts have held that the falure
to object at the moment the court fallsto read the recess ingtruction, so that corrective
action may be taken, waives any clam of error. State v. Starke, 811 S.W.2d 799, 801 (Mo.
App. W.D. 1991); State v. Barajas, 930 S.W.2d 74, 75 (Mo. App. W.D. 1996); State v.
Cable, 4 SW.3d 571, 574 (Mo. App. SD. 1999). To the extent that this Court considers
Appdlant’s clam of error, the standard of review for plain error is contained under Part 111
herein.

B. Appdlant suffered no manifest injustice.

In effect, Appellant contends that he suffered manifest injustice because the trid
court failed to read to this sequestered jury the short version of the recessingtruction on
two occasions (the end of the second day and after both sides had rested) over athree-day
trid. Appdlant assarts this clam even though the trid court read the ingtruction (both the
long version at the first recess and the short version at later recesses) on at least nine other
occasons during tridl.

Appdlant’ s suggestion that the instruction was required to be read at the conclusion
of each pand’ s deeth-qudification voir dire is not supported by the plain language of MAI-
CR 3d 300.04 and the record. The instruction providesthat it should be given at each
“subsequent recesses,” but the record shows that the court did not declare any recesses

after concluding each pand’svair dire. In fact, the panels were examined in turn without
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any recesses and the panel members that had completed that portion of voir dire were
“escorted” back to the waiting area.

Appdlant’s argument that the court failed to read the ingtruction at the end of the
first day of trid issmilarly without merit. The court did read the ingtruction just before
the dinner recess, during which the court and attorneys made the fina jury sdection. When
the veniremembers returned, the only activity that took place was the seeting of the jury and
sending the jurors home to pack and return for sequestration.

It gppears that no Missouri court has reversed a defendant’ s conviction because the
trid court failed to read the recessingtruction. In fact, the cases that have discussed this
issue al involved the trid court’ s failure to read the long verson of MAI-CR 3d 300.04 at
thefirg recess. State v. Feltrop, 803 SW.2d 1, 8 (Mo. banc 1991), cert. denied, 501 U.S.
1262 (1991) ;Starke, 811 SW.2d at 801; State v. White, 880 S.\W.2d 624, 625-26 (Mo.
App. S.D. 1994); Barajas, 930 SW.2d at 75; State v. Dueker, 990 S.W.2d 670, 682-83
(Mo. App. E.D. 1999); Cable, 4 SW.3d at 572-75. Failure to read the long version of the
indruction is presumptively more prejudicia than falling to read the short verson at
subsequent recesses after the jurors or veniremembers have dready been cautioned. Yet
the courts have refused to find any error, plain or otherwise, for failure to read the long
verson of theingruction. The failure to read ether verson of the ingruction certainly
does not rise to the level of manifest injustice. See White, 880 SW.2d at 625 (* The matter

complained of [failure to read MAI-CR 3d 300.04 at first recess| was relatively
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inggnificant and we do not see how it could create manifest injustice or miscarriage of
justice.”).

Appdlant’s counsd complained to the trid court that the failure to read the
ingtruction was prgjudicia because he had seen some newspaper boxes containing papers
referring to the Amrine case. Beyond mere speculation that the sequestered jurors had
seen these newspaper boxes, much less had actualy read one of the papers, Appellant
offered no evidence that any of the jurors had either discussed the case among themselves,
had heard anything improper, or had even seen these newspaper boxes. Evenin his brief
before this Court, Appellant merely speculates about a potentid for prejudice, not that any
occurred. Whether the jurors may have seen newspaper boxes is an insufficient ground on
which to find prgudice. In addition, sequestration of the jurors dso militates against
Appdlant’s clam of presumed prgudice.

FHndly, rdying on Feltrop and Cable, Appelant appearsto argue that this Court
must accept his clam of pregudice because he was not given the opportunity to question the
jurors. But in those cases the courts Smply noted—as an additional reason for rgecting the
defendant’ s speculative clam of preudice-that the defendant had failed to question the
jurors during voir dire when the defendant had such an opportunity after the instruction was
not given. These cases do not stand for the proposition that a defendant has the right to
question the jurors to attempt to build a case for prgjudice when the circumstances indicate

that none exigts.
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V.

Thetrial court did not abuseits discretion in admitting into evidence a chart
depicting the victims family tree and in allowing the victims' oldest son toread a
prepared satement, and it did not plainly err by allowing testimony that one of the
victims grandchildren was scared about coming to court, because admission of this
victim-impact evidence was not pregudicial to the point of rendering Appdlant’s
trial fundamentally unfair.

In Payne v. Tennessee, 501 U.S. 808 (1991), the Supreme Court overruled previous
cases that had prohibited victim-impact evidence in capital cases. 1d. at 829. Instead, the
Court held that a* State may legitimately conclude that evidence about the victim and about
the impact of the murder on the victim’sfamily is rdevant to the jury’ sdecison asto
whether or not the death pendty should be imposed.” 1d. at 827.

Consequently, “[v]ictim impact evidence is admissible under the United States and
Missouri Condtitutions” Deck, 994 SW.2d at 538; Sate v. Storey, 40 S.W.3d 898, 909
(Mo. banc 2001), cert. denied, 534 U.S. 921 (2001). Punishment phase evidence, “may
include, within the discretion of the court, evidence concerning the murder victim and the
impact of the crime upon the family of the victim and others.” Section 565.030.4, RSMo
2000. “The gateis permitted to show the victims are individual s whose degths represent a
unique lossto society and to their family and that the victims are not Smply ‘faceless
dsrangers” Deck, 994 SW.2d at 538; Payne, 501 U.S. at 825. “Victim impact evidenceis

amply another form or method of informing the sentencing authority about the specific

70



harm caused by the crimein question.” Payne, 501 U.S. at 825. “[V]ictim impact evidence
violates the Condtitution only if it isso ‘unduly prgudicid that it rendersthetrid
fundamentaly unfair.” Deck, 994 SW.2d at 538-39, quoting Payne, 501 U.S. at 825; see
also Sorey, 40 S\W.3d at 909.

A. Standard of review.

“[T]hetrid court is vested with broad discretion in determining the admissibility of
evidence offered at the penalty stage of acapitd case” Satev. Johns, 34 SW.3d 93, 112
(Mo. banc 2000), cert. denied, 532 1012 (2001). Thisdiscretion includes the ability to
admit whatever evidence during the penalty phase that the trid court deems helpful to the
jury in assessing punishment. 1d.

B. Chart depicting thevictims family tree.

Appdlant damsthetrid court abused its discretion in admitting into evidence a
chart depicting the victims “family tree” At trid, Appellant’s counse argued that the chart
didn’t “show] ] victim impact in any way” and that some of the children shown on the chart
“weren't born [until] after the murders” (Tr. 373). Later Appdlant’s counsd complained
that one person listed on the chart (their oldest son) predeceased the victimsin 1977: “it's
not like you can have impact in this world when someone' s been dead for twenty years.”

(Tr. 384). Appdlant’s counsd essentidly conceded that every living person depicted on
the family tree could testify at trid, but argued that the chart depicting the family tree was

ingppropriate. (Tr. 384-85). Thetrid court, in overruling the objection, stated that “using
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the chart” to identify the victims family members was “much less prgudicid” to Appe lant
than calling each family member individualy to testify at trid. (Tr. 385).

The family tree, as described by the victims' oldest surviving son, began with the
murder victims and showed their children, grandchildren, great-grandchildren and spouses.
(Tr. 410). Thevictims son did state that some children listed on the chart had been born
after the murders. (Tr. 410).

Appdlant, relying solely on out-of-state cases, contends that a chart depicting the
family tree was excessive because it contained the names of people not yet born when the
murders occurred or names of gpouses who were at the time of tria no longer part of the
family. Although the crime’ simpact on grandchildren not yet born may not be as great as
those dready living, no one can serioudy argue that the bruta murder of their grandparents
had no effect on them whatsoever. What effect it did have on them was for the jury to
assess. Alsothevictims' son informed the jury thet some of the individuds listed were not
yet born when the murder took place. Appellant could have aso dicited testimony
concerning which spouses were in the family at the time of the murders and which ones left
a some later time.

In Storey, this Court held that the following was not excessive victim-impact
evidence: (1) aphotograph of the murder victim with her class of handicapped students,
(2) aphotograph of amemorid garden built in the victim’s memory; (3) a photograph of the
garden’s memoria plague; (4) a photograph of a*“baloon reease’” ceremony at the school

where the victim worked; (5) a sketch of the victim that hung in the school as amemorid;

72



and, (6) a gpecid edition of the school newspaper commemorating the victim' s deeth.

Sorey, 40 SW.3d at 908-09. This Court even held that admission of a photograph showing
the victim’ s tombstone, which was found to exceed “the scope of proper victim impact
evidence,” did not “so infect[ ] the sentencing proceeding asto render it fundamentadly

unfar.” Id. at 909.

When viewed againg this backdrop, the trid court here certainly did not abuse its
discretion in admitting into evidence a chart depicting the victims' family tree.
C. Prepared statement read by victims son.

Beforethe victims' son testified at trid, Appellant objected to a satement that the
victims son intended to read into evidence. (Tr. 386). Appdlant complained that the
statement, which he described as a“letter,” was “long” and condtituted “narrative’ evidence.
(Tr. 386). The prosecutor explained that the written statement was intended to emotiondly
assd the son in getting through his testimony:

[The Prosecutor]: Fird of dl, it wasn't aletter. It was his written statement that he

used to asss in not bresking down during his tesimony. The Judge heard it.
It was not improper in any way. They [Appdlant’s atorneys] dso havea
motion in limine that says certain members of the family can't say certain
things. We suggest that you write it down so you don't violate that motion in
limine. That was our suggestion and he did that to make sure that he wouldn't
because he wanted to follow the Court’s order precisdly.

The Court: Isit hisintention to read the same letter that he did at the first trial ?
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[The Prosecutor]: Itis.

The Court: Or the same statement?

[The Prosecutor]: Statement, yes, Sr.

The Court: I'll overrule that objection, & least in limine,

(Tr. 386). Thevictims son later read the statement during his testimony without further
objection. (Tr. 417-21).

This satement was the same one that the victims son had read during Appdlant’s
firgt trid. (1% Tr. 863-66). In the direct apped from that trid, this Court rejected
Appdlant’s clam that the tria court erred in not granting amistrid because afew jurors
and family members were seen crying after the son had testified. Deck, 994 S.W.2d at 538.
In this appedl, however, Appellant does not contend that the statement created an
“emotiond outburst,” but argues that the statement itself was excessive victim-impact
evidence. The bassfor Appelant’sclam hereisthat thetrid court dlowed the son to read
anarative statement and that the statement contained the phrase: “How senselessthiswas
to take the nucleus of our family away.” (Tr. 421). Appelant’sclam iswithout merit on
both counts.

Firg, “no ironclad rule mandat[es] that testimony be taken in an interrogatory
manner,” and it iswithin the trid court’s discretion to permit awitness to give anarrdive
response. Satev. Clark, 693 SW.2d 137, 142 (Mo. App. E.D. 1985); see also Sate v.
Sours, 946 SW.2d 747, 751 (Mo. App. S.D. 1997) (“*The form of examination of awitness

isamatter committed to the discretion of the court.”). In Storey, this Court held that a
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poem and eulogy that their authors read to the jury did not condtitute excessive victim-
impact evidence. Storey, 40 SW.3d at 909. “The prosecutor’ s choice to use the recorded
recollection smply does not result in unfair prejudice under thesefacts” 1d.; seealso

Sate v. Smmons, 944 SW.2d 165, 185-86 (1997), cert. denied, 522 U.S. 953 (1997)
(halding that counsd was not ineffective during the pendty phase in falling to object when
the murder victim's daughter’ s testified about dreams she had and the victim's sister read a
prayer she wrote after the murder).

Second, to the extent that the son’s comment asserted that the murders were
sensdess, it was entirdly condstent with Appellant’s counsdl’ s satements and argument
during trid: “What [Appdlant] did was horrible.” (Tr. 553); “[H]e made alousy, lousy
decison.” (Tr. 557). Everyoneinvolved in this case would agree, a a minimum, that what
happened to the Longs was sensdess. Appd lant certainly hasn't shown that reading this

Satement rendered histrid fundamentaly unfair.
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D. Testimony concerning thevictims granddaughter.

Findly, Appdlant contends that tria court plainly erred in permitting the victims
daughter to testify that her daughter (the victims' granddaughter) “was very anxious about
[coming to court] and very worried and concerned, scared.” (Tr. 399). The record shows
that the granddauighter was either ten or eeven years old when this penalty phase was tried.
(Tr. 397). Appdlant contends that this testimony alowed the jurors to speculate that
Appdlant “was 0 dangerous thet alittle girl feared even seeing him in the courtroom.”
Appdlant’s Brief, p. 103.

But Appdlant’s argument overlooks the obvious. any child would likely be anxious,
even scared, about coming to court regardless of the circumstances. Certainly the jurors
al undersood this. Thistestimony does not even directly suggest thet the little girl was
scared of Appellant. But even assuming one could infer that from this brief statement, no
one, including the jurors, would expect anything different from asmal child. Appdlant has
not demongtrated admission of this testimony was manifest injustice or amiscarriage of

judtice or thet it rendered histrid fundamentdly unfair.
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VI.

Thetrial court did not err in overruling Appelant’s objection to the
prosecutor’s argument asking the jurorsto think about how long ten minutesis
whilethey st in thejury room during their ddiberations, because this argument did
not constitute improper personalization in that it did not suggest that Appellant
posed a per sonal danger to thejurorsor their familiesor asked thejurorsto put
themselvesin thevictims' shoes.

Appdlant contends that the prosecutor’ s closing argument contained improper
persondization. Appdlant’s claim iswithout merit because the prosecutor’ s asking the
jurors to think about how long ten minutes-the time Appellant stood over the Longs before
shooting them—actualy is can be considered improper personalization.

A. Therecord involving Appdlant’s claim.

During his confesson, Appellant stated that he stood at the foot of the Longs bed
for ten minutes and, as they begged for their lives, tried to decide what he should do before
deciding to shoot them. (State's Ex. 69). In his closing argument, Appellant argued that
during this ten-minute period he was scared and nervous and that the murders were an
unplanned and hastily made decison:

| want to tak alittle bit also about the taped statement. [the Prosecutor] said listen

toitand I’'m saying lisento it. He [Appdlant] does say, I'm sorry, | was scared and

nervous. | walked around for ten minutes and didn’t know what to do and I'm tdlling

you, it's horrible and it’ s-and he made a lousy, lousy decison. He never should' ve
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shot. He never should be been [9¢] intherein the firgt place. He never should've,
but it' sa plit second and on the tape it says he went there to rob. Thisisnot a
planned out murder crime spree. It's il horrible and [the Prosecutor], I'm sure, is
gonna argue he’ sjust scared, he' s nervous about getting caught, but you know in your
reason and common sense that there’' s so much more involved in a person when
they’ re ditting there with alife decison and that he was nervous and he was scared
about what to do.

(Tr. 557). Inresponseto this argument, the prosecutor urged the jury during its

deliberations to think about how long ten minutes actudly is:
When you go back to the jury room, pick your foreperson, look at the instructions
and you start talking about it. At some point would you stop and just Sit there
dlently for ten minutes? Think about the evidence. Think about [Appdlant] with the
gun in his hand, James and Zelma Long lying on the bed. Ten minutes doesn't seem
long. Seehow long that isjust when you're Stting in the jury room. Think about
them on their somachs begging for their lives for ten minutes.

(Tr. 559). Thetria court overruled Appdlant’s objection to this argument on the grounds

of improper persondization. (Tr. 559).
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B. Standard of review.

“Both parties have wide latitude in arguing during the pendty phase of afirst degree
murder case” Storey, 40 SW.3d at 911; see also Sate v. Ringo, 30 SW.3d 811, 821
(Mo. banc 2000), cert. denied, 532 U.S. 932 (2001). Thetrid court has broad discretion
in controlling the scope of dlosing argument, and the court’ s rulings will be reversed only
upon a showing of abuse of discretion. Deck, 994 S.W.2d at 543; Black, 50 S.\W.3d at 790.
Error during closing argument will cause areversd only if there is*a reasonable probability
that the verdict would have been different had the error not been committed.” Deck, 994
SW.2d at 543.; Sate v. Williams 97 SW.3d 462, 475 (Mo. banc 2003), cert. denied, 123
S. Ct. 2607 (2003).
C. Theargument was not improper personalization.

Improper persondization occurs when the prosecutor’ s argument suggests that the
defendant poses apersond danger to the jurors or their families. Sate v. Basile, 942
SW.2d 342, 352 (Mo. banc 1997), cert. denied, 522 U.S. 866 (1997). “Arguing for jurors
to place themsalves in the shoes of a party or victim isimproper persondization.”

Williams 97 SW.3d at 474. The argument here neither implied any danger to the jurors,
nor asked the jurors to place themsalvesin the victims shoes. The prosecutor’ s argument
was merely aresponse to Appdlant’s argument that his decision to shoot the Longs was

made in a*“ lit second.”
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In hisfirst gpped, Appdlant, reying on State v. Sorey, 901 S.W.2d 886 (Mo. banc
1995), raised aclam of improper persondization concerning a satement that was certainly
much closer to the line than the statement made in this case:

The prosecutor told the jury that while they were deliberating, they should “count

out ten minutes and you think about how long that isand then think about

somebody pointing a gun at your head at the same time.”
Deck, 994 SW.2d at 544 (emphasis added). This Court found no plain error because the
argument was “diginguishable’ from the argument madein Sory. Inthisretrid, the
prosecutor never asked the jurorsto imagine a gun pointed a their heads while they
counted out ten minutes.

Appdlant contends that this comment is no different than the one made in Storey, in
which this Court held that the prosecutors: arguments were improper because they
improperly “persondized” the crimeto the jurors. But the prosecutor here was not
persondizing the crime to the jurors, he was Smply asking them to recognize just how long
ten minutesis. Consequently, Appd lant’ s reliance on Storey is migplaced.

Moreover, the argument madein Storey is not comparable in any sense to the
statement the prosecutor made here. In Storey, adefendant convicted of capital murder
aleged that his counsd was ineffective for not objecting to severd improper arguments the
prosecutor made during the pendty phase. Sorey, 901 SW.2d at 900. Among those

arguments was the following:
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Think for just this moment. Try to put yoursdvesin Jll Frey's place. Canyou
imagine? And then—and then, to have your head yanked back by its hair and to fedl
the blade of that knife dicing through your flesh, severing your voca cords, wanting
to scream out in terror, but not being able to. Trying to breathe, but not being able to
for the blood pouring down your esophagus.
Id. a 901. This Court held that this argument was “grosdy improper” because it had asked
the jurorsto “put themsdlvesin Jll Frey’s place, then graphicdly detall[ed] the crime as if
the jurorswerethevictims.” 1d. Asaresult of counsdl’sfailure to object to thisand
severd other improper arguments, which “ contained egregious errors, each compounding
the other,” the court found counse! ineffective and reversed the defendant’ s desth sentence.
Id. at 901-03.

The basisfor the Court’ sdecison in Sorey rests on the ground that the jurors do
not have to relive the crime asiif they were the victims in deciding the defendant’ s guilt or
innocence or in determining the gppropriate punishment. Here, of course, the prosecutor
did not ask the jurorsto relive the crime as if they were the victims, but basically asked
them to congder the credibility of Appelant’s clam that his decison to shoot the Longs
was made in a“split second.”

Appdlant dso rdieson Sate v. Rhodes, 988 SW.2d 521 (Mo. banc 1999). But the
argument in Rhodes congsted of the prosecutor physically demongtrating how the crime

occurred while a the same time graphically describing its every detall:
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Try, try just taking your wrists during deliberations and crossing them and lay down
and see how that fedls (demondirating). Imagine your handsaretied up. . .. And
ladies and gentlemen, you' re on the floor, and you're like that, with your hands
behind your back, and this guy is besting you up. Your noseis broken. Every time
you take a breath, your broken rib hurts. And findly, after you' re back over on your
face, he comes over and he pulls your head back so hard it snaps your neck. . .. Hold
your bregth. For aslong asyou can. Hold it for 30 seconds. Imagineit’syour last
one.
Id. a 529. This Court assailed thistype of argument, in which the crimeis graphicaly
detalled asif the jurors were the victims, as one that could only arouse fear in the jury. 1d.
Agan, the argument at issue in this case in no way risesto the level of the argument
condemned in Rhodes.
Thisis not a case where the jurors were asked to “relive the crime in graphic detail ”
Sate v. Roberts, 948 SW.2d 577, 594 (Mo. banc 1997), cert. denied, 522 U.S. 1056
(1998). Nor isit acase where the prosecutor’ s argument contained numerous “ egregious
errors, each compounding the other” as was the casein Storey. See Sate v. Kreutzer, 928
SW.2d 854, 873 (Mo. banc 1996), cert. denied, 519 U.S. 1083 (1997).
This Court has denied Smilar dlamsin other cases. In State v. Smith, 944 SW.2d
901 (Mo. banc 1997), cert. denied, 522 U.S. 954 (1997), the defendant challenged an

argument “which described the murders from the point of view of thevictims.” 1d. at 918.
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Noting that the argument had directly tracked the evidence at trid, the court held that no
reversible error occurred. 1d.

Likewise, in State v. Roberts the defendant objected to the prosecutor’ s argument
discussng the details of the murder, which he described as “a horrible, horrible desth” and
“the most God-awful crime,” and urged the jurorsto “[t]hink about whet [the victim] went
through.” State v. Roberts, 948 SW.2d at 594-95. In holding that these comments were
not improper, the court observed that, viewed in context of the entire argument, the
comments a issue did not “ present a Stuation like that in Storey where the jurors were
asked to place themsdvesin the position of the victim and relive the crime in graphic
detail.” 1d. at 595.

Hndly, in Williamsthe prosecutor asked the jurors “to imagine the fear [a
prosecution witness| must have felt as [the defendant] choked her and told her not to tell
anyone that he had confessed to the murder.” Williams 97 SW.3d at 474. The defendant
contended that the trid court plainly erred in alowing this argument because it congtituted
improper persondization. This Court disagreed because the prosecutor’ s argument “did not
suggest persond danger to the jurors or use the kind of graphic detail that would prgudice
the defendant.” Id.

C. Appdlant wasnot preudiced.

The prosecutor’ s argument in this case did not constitute improper persondization.

But even if one generoudy assumes that this argument was improper, Appelant hasfailed

to carry his burden of showing that a reasonable probability exigts that the verdict would
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have been different if the statement had not been made. See Deck, 994 SW.2d at 543;
Williams 97 SW.3d at 475. The comment was “fair rebuttal” to Appellant’s argument that
his decison to murder the Longs was hagtily made while he wasin a nervous and agitated
date. By asking the jury to count out ten minutes, the prosecutor was Ssmply arguing thet
Appelant had ample time to cooly consder hisdecison to kill. In addition, this argument
supported the State' s claim that the murder involved “ depravity of mind” (Statutory
aggravating circumstance No. 3) because Appellant rendered the victims helpless and then

spent ten minutes lisgtening to them beg for thalr lives before executing them.
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VII.

Thetrial court did not abuseitsdiscretion in striking veniremembers
Richard Overmann and Michael Schaffer®® for cause during death-qualification voir
dire because therecord showsthat thetrial court had sufficient groundsto believe
that these veniremember s could not follow thelaw in that: (1) they both first
indicated that they could never consider the death penalty; (2) at other timesthey
wer e equivocal and vacillated in their responses on whether they could follow the
law; and (3) neither one ever affirmatively responded that they could set aside their
beliefs and follow the law.

Appdlant contends that the trid court abused its discretion in striking two
veniremembers for cause during desth-qualification voir dire. Thetria court properly
exercised its discretion because the record shows it properly determined that these
veniremembers would be unwilling or unable to follow the court’ singtructions and
condder the full range of punishment.

A. The Congtitutional standard for removal.

In Witherspoon v. Illinois, 391 U.S. 510 (1968), the Court held that a State cannot
automaticaly exclude jurors from a desth-penalty case Smply because they had
“conscientious scruples againg capitd punishment” or were opposed it. 1d. at 512; see

also Wainwright v. Witt, 469 U.S. 412, 418 (1985). The Court refined this doctrine in two

2Mr. Schaffer’ s nameis misspelled as “ Schaeffer” in Appellant’ s Brief.
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casesfollowing Witherspoon. See Boulden v. Holman, 394 U.S. 478, 483-84 (1969)
(noting that a person who has afixed opinion againgt or does not believe in capita
punishment may nevertheess be able to follow the law and fairly consder impostion of
the death pendty in a particular case); Lockett v. Ohio, 438 U.S. 586, 595-96 (1978)
(holding that prospective jurors were properly disqudified when they were unable to set
asdether persond beliefs or convictions regarding capita punishment and take an oath to
follow the law). %

In Adams v. Texas, 448 U.S. 38 (1980), the Court, in consdering the holdings of
these previous cases, defined the standard for establishing whether a prospective juror ina
capital case may be excused for cause:

Thisline of cases establishes the generd propogtion that ajuror may not be

chalenged for cause based on his views about capitd punishment unless those views

would prevent or subgtantidly impair the performance of hisdutiesasajuror in
accordance with hisingructions and his oath. The State may ind<t, however, that
jurorswill congder and decide the facts impartialy and conscientioudy gpply the

law as charged by the court.

21In Lockett, the excluded jurors were unable to respond affirmatively to the
following question: “Do you fed tha you could take an oath to well and truely [dc] try this
case. . . and follow the law, or isyour conviction so strong that you cannot take an oath,

knowing that a possibility existsin regard to capital punishment.” 438 U.S. a 595-96.
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Id. at 45; see also Wainwright, 469 U.S. at 424. The Adams court also noted that a State
“does not violate the Wither spoon doctrine when it excludes prospective jurors who are
unable or unwilling to address the pendty questions with this degree of impartidity.” 1d. at
46. The Court read Witherspoon as alimitation on the State’' s power to exclude
prospective jurors on a basis any broader that their inability to follow the law or abide by
their oaths. 1d. at 48; see also Lockhart v. McCree, 476 U.S. 162 (1986) (holding that the
Sixth Amendment’ s fair-crass-section requirement was not violated when prospective

jurors were excluded for cause after Sating that under no circumstances would they vote

for death).

Consequently, no one can serioudy argue that a prospective juror who can't or won't
follow the law in a capitd case may be excluded for cause. The easy casesarethosein
which prospective jurors unequivocaly state that they will not under any circumstances
follow the law and congder the degth pendty. The more difficult cases are the onesin
which jurors adopt no firm pogition or give no definitive answer about their ability to st
asdethar persona beliefs and follow the law.

In Wainwright, after resffirming the Adams “ standard” for juror exclusion, the
Court held that a prospective juror’s bias need not be proved with “unmistakable clarity” and
that atrid judge may dill lawfully exclude such jurorsif the judge believes that the
prospective juror would be unable to follow the law:

[T]his standard likewise does not require that ajuror’s bias be proved with

‘unmigtakable clarity.” Thisis because determinations of juror bias cannot be
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reduced to question-and-answer sessions which obtain results in the manner of a
catechism. What common sense should have redlized experience has proved: many
veniremen smply cannot be asked enough questions to reach the point where thelr
bias has been made ‘unmistakably clear’; these veniremen may not know how they
will react when faced with imposing the deeth sentence, or may be unable to
aticulate, or may wish to hide ther true fedings. Despite this lack of clarity in the
printed record, however, there will be Stuations where the trid judge isleft with the
definite impression that a prospective juror would be unable to faithfully and
impartidly apply thelaw. ... [T]hisiswhy deference must be paid to the trid judge
who sees and hears the juror.

Wainwright, 469 U.S. at 424-26.

B. Standard of review.

In harmony with this line of reasoning, this Court has held that the qudifications of a
prospective juror are not determined from a single response, but rather from the entire
examination. State v. Christeson, 50 S.\W.3d 251, 265 (Mo. banc 2001), cert. denied, 534
U.S. 978 (2001). Thetrid court isin the best position to evduate the qudifications of a
veniremember and has broad discretion in making that determination. Id.

C. Theveniremembersresponses during death-qualification voir dire.

During the prosecutor’ s death-qudification voir dire, both Mr. Schaffer and Mr.

Overmann raised their hands when asked if there was “anyone here who for any reason

could not or would not be able, no matter what the evidence is, no matter what they hear, no
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matter what the ingtructions say, be able to vote for the death pendty.” (Tr. 217; L.F. 196).
The prosecutor then individualy questioned both these veniremembers.
Mr. Schaffer

[The Prosecutor]: Mr. Schaffer, my question was basicdly anyone here who would
not be able to vote for the death penalty no matter what the evidence was and |
think you raised your hand?

Venireperson Schaffer: Right. | mentioned in chambersthat | was very uneasy about
thisasfar asH would like to think | could do my job. | just don’t, you know.
| just don’'t know.

[The Prosecutor]: Well, | imagine everybody’ s uneasy about this.

Venireperson Schaffer: | understand.

[ The Prosecutor]: What | need--

Venireperson Schaffer: The more | think about it the more | sat here this afternoon,
| just couldn’t.

[The Prosecutor]: Y ou bdieve you' d have problems then following the Court’s
ingtructions and thereby not being able to congder both punishments, life
without probation or parole or the death pendty?

Venireperson Schaffer: | would hate to try and swear an oath to it.

[Appdlant’s Counsd]: Excuseme. | didn't hear that last response. I'm sorry.

Venireperson Schaffer: I'm sorry. | said I'd hate to swear an oath to it.
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[The Prosecutor]: Because you think that you might not be able to follow the
Court’ singtructions?

Venireperson Schaffer: | might not be able to.

[The Prosecutor]: And actudly vote for the deeth penalty if based upon the
evidence-

Venireperson Schaffer: | just can't. Likel said, I'd try to do my job, but in the right

conscience | just don’t think | could.
(Tr. 218-19).

Although Appdllant attempted rehabilitation, Mr. Schaffer equivocated and

ultimately concluded that he did not know whether he could follow the court’ singructions:

[Appelant’'s Counsdl]: Okay. Mr. Schaffer, sameto you. If you ended up-You
indicated that you were uncomfortable in regards to the fact that thisisa
death pendlty case, isthat accurate.

Venireperson Schaffer: That'strue.

[Appdlant’s Counsdl]: Just knowing that the State is seeking the [Sic] death makes
you uncomfortable?

Venireperson Schaffer: Yes. Like |l stated earlier, it' sthe first time, you know, just
walking into today not knowing what the case was gonna belike. It'skind of a
shock to find out that we re gonna be possibly sentencing him to the deeth
pendty and it does make me uncomfortable. I’ve never faced it before. |

don't know if | could do it.
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[Appdlant’s Counsd]: Knowing that the Court will give-f you get picked to be on
this jury the Court will give you ingtructions of what the law isand again,
we' ve talked about that. . . .

My question is, would you be able to St and listen to the evidence and
follow the instructions and consider dl the evidence and consider both
punishments?

Venireperson Schaffer: | would certainly—f | wereto St onthejury | would
vote-wdl that's my problem. | don't know.

[Appelant’s Counsdl]: You don't know.

Venireperson Schaffer: No.

[Appelant’s Counsd]: Your answer would still be that you' ve never thought about it
enough and you haven't had enough time.

Venireperson Schaffer: Wdll, | thought about it this afternoon, you know, and
earlier thismorning when | talked to you in chambers. In fact, the more |
hear and think about it, it's gonna be hard for meif | would actudly St on this
jury and base that decision. If | ever do thisagain | honestly wouldn’t want to.

[Appelant’s Counsdl]: Certainly we' re not asking you to say what you would do in
this case because you haven't heard dl the evidence. All we'reasking isto

follow the law and consider everything presented to you to make-
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Venireperson Schaffer: | certainly would like to believe | could do my job, but until,
you know, | actualy haveto face that part, whether | could, you know, | don’t
know.

(Tr. 234-37).
Mr. Overmann

Mr. Overmann aso expressed grave reservations about his ability to follow the

court’ singtructions and consider imposing the death pendlty.

[The Prosecutor]: Mr. Overmann, you aso have problems with being able to follow
the Court’ singtructions and consider the desth penalty in this case?

Venireperson Overmann: Y eah, | would have a problem with the death penalty.

[The Prosecutor]: Y ou think you would have problems following the Court’s
indructions in consdering voting for the desth pendty in a case like this?

Venireperson Overmann: | would have trouble with it.

[The Prosecutor]: And therefore you would have a problem in taking an oath asa
juror to follow the ingtructions because one of the possible punishmentsis
the death pendity, it that afair Satement?

Venireperson Overmann: Yes.

[The Prosecutor]: Because you wouldn’t want to violate your oath?
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Venireperson Overmann: If the State says there' s no possibility for parole, | mean
that would be theway. In my opinion that’d be the way I’ d handle it, not the
deeth.

[The Prosecutor]: So basicdly you' ve got a preconceived notion as the way to
handle it and that' s life without probation or parole and not the death pendty?

Venireperson Overmann: Right.

(Tr. 219-21).

Although Appellant attempted rehabilitation, Mr. Overmann never definitively stated

that he could follow the court’ s ingtructions and consider both punishments:

[Appdlant’s Counsdl]: Mr. Overmann, you knew I'd get to you. In regardsto the
death pendty, in your conversation with [the Prosecutor] earlier you
indicated that you had a problem with the death penalty and you thought life
without probation or parole would be the way to handleit. When you said
that, are you talking about the way to handle this case in particular or any case
that involves premeditated, first degree murder?

Venireperson Overmann: |I'd probably have a problem. | have abasic bdief, you
know, that taking—if they’re removed from society, that they’ re no threet to
nobody any more, so why take their life. So that’swhy | would have a
problem with it. 1 could go through the ingtructions and the evidence. |

would have a problem going thet far. |1 don't think | can go any further than
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just— cannot go for the death pendty, that it would have to be life without
parole.

[Appelant’s Counsdl]: Y ou could not consider the degth pendty as a possibility
knowing that you haven't heard al the evidence in this case? You're saying
any case?

Venireperson Overmann: It'd be hard for me. | would haveto lisentoit. | can stay
open-minded, but | definitely—it would be hard for me to—

[Appdlant’s Counsdl]: So you' d be able to sit on the jury and stay open-minded and
listen to dl the evidence and then at the time where you have to make your
decison you'd be adleto follow the ingtructions, knowing thet the
ingtrucitons would never require you to say, give the person the deeth
penelty?

Venireperson Overmann: Yeah, | guess.

(Tr. 237-38).
D. Thetrial court properly excluded these veniremembers.

The record shows that the trid court did not abuse its discretion in excluding
veniremembers Shaffer and Overmann for cause. The fact that both these veniremembers
initidly raised their hands when asked if anyone would be unable to consider the desth
pendty regardless of the evidence, then reinforced that belief during much of vaoir dire, and
finally equivocated and vacillated on whether they could follow the court’ s ingtructions was

itself sufficient to uphold the trid court’s exercise of its discretion to Strike them. Neither
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veniremember ever once affirmatively stated that he could follow the court’ sindructions
and congder both punishments.

“A juror’s equivocation about his ability to follow the law in a capitd case together
with an unequivoca statement that he could not sign a verdict of death can provide abass
for the trid court to exclude the venireperson from the jury” (citation omitted). State v.
Rousan, 961 SW.2d 831, 840 (Mo. banc 1998), cert. denied, 524 U.S. 961 (1998); see
also Christeson, 50 SW.3d at 265. Thetrid judge s exercise of discretion in excusing a
prospective juror has been upheld in casessmilar to thisone. See, e.g., Sate v. Sorey, 40
SW.3d at 905 (veniremember initidly said he could never return a desth sentence, then
sad he could in a“very severe casg’); Sate v. Winfield, 5 SW.3d 505, 510-511 (Mo. banc
1999), cert. denied, 528 U.S. 1130 (2000) (veniremember initialy said she “[didn’t] think
she could” assess degth, then said that she could follow the law); State v. Clayton, 995
SW.2d 468, 475-76 (Mo. banc 1999), cert. denied, 528 U.S. 1027 (1999) (veniremember
dated that he could only vote for death in “extreme cases’).

Neither of these veniremembers were unable to Sate that they could set asde their
persond convictions againg the death pendty and follow the law in thiscase. They initidly
indicated that they would automaticaly vote againgt the death pendty, and their responses
during vair dire obvioudy left the trid court with the definite impression that they could
not follow the law and fairly consider the deeth pendty. A generous reading of the record
suggests that they did not know whether they could do so. Thetrid court was not required

to dlow these veniremembersto St on the jury based only on the hope that they would
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ultimately follow the law, especidly when they both initialy and uneguivocaly indicated
that they would never consider the death penalty no matter what the evidence showed.
Finaly, thetria court treated motions to strike for cause in an even-handed manner.
The court also excluded those veniremembers who ether unequivocaly stated that they
would automatically vote for desth or who were equivoca about therr ability to farly
consder both punishments after initidly expressing favor for the deeth pendlty. (Tr. 207,
216, 223-25, 230-31, 239-41, 243-44, 252, 254-55, 256).
On the record in this case, the tria court did not abuse its discretion in excluding

veniremembers Shaffer and Overmann for cause.

96



VIII.

This Court should, in the exercise of itsindependent statutory review, affirm
Appdlant’s death sentence because: (1) the sentence was not imposed under the
influence of passion, pregudice, or any other arbitrary factor; (2) the evidence
supportsthejury’sfindings of aggravating circumstances, and; (3) the sentenceis
not excessive or disproportionateto thosein similar cases considering the crime,
the strength of the evidence and the defendant.

Under the mandatory independent review procedure contained in 8§ 565.035.3,
RSMo 2000, this Court must determine:

(1) Whether the sentence of desath was imposed under the influence of passion,

prgudice, or any other factor;

(2) Whether the evidence supports the jury’s or judge’ s finding of a statutory

aggravating circumstance as enumerated in subsection 2 of section 565.032 and any

other circumstance found,

(3) Whether the sentence of death is excessive or disproportionate to the pendty

imposed in Smilar cases, conddering both the crime and the strength of the

evidence and the defendant.
Deck, 994 SW.2d a 544. This Court’s proportiondity review is designed to prevent
freakish and wanton gpplication of the death pendty. State v. Ramsey, 864 S.W.2d 320,

328 (Mo. banc 1993), cert. denied, 511 U.S. 1078 (1994).
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In Appdlant’s previous apped, this Court found that Appellant’s desth sentences
were not excessive or disproportionate. Deck, 994 SW.2d a 545. Thejury in his previous
case found the same Sx dtatutory aggravating circumstances that the jury in this case
found:

1) that each murder was committed while the defendant was engaged in the

commission of another unlawful homicide, section 565.032.2(2); 2) that the

murders were committed for the purpose of receiving money or any other thing of

monetary vaue, section 565.032.2(4); 3) that the murders were outrageoudy and

wantonly vile, horrible, and inhuman in that they involved depravity of mind, section

565.032.2(7); 4) that the murders were committed for the purpose of avoiding a

lawful arrest, section 565.032.2(10); 5) that the murders were committed while

defendant was engaged in the perpetration of burglary, section 565.032.2(11); and

6) that the murders were committed while defendant was engaged in the perpetration

of robbery, section 565.032.2(11).
Deck, 994 SW.2d at 545. (L.F. 216, 222, 231). This Court held that from its review of the
record, “the evidence amply supports the statutory aggravators found by thejury.” 1d. Since
theretrid of the pendty phasein this case involves virtudly the same evidence concerning
the Satutory aggravating circumstances as the first case, this Court’ s previous holding
should remain the same.

Moreover, in Appelant’s previous apped this Court held that the previous desth

sentences were not excessive or disproportionate:
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Findly, theimposition of the desth pendty in this caseis clearly not excessve or
disproportionate. The strength of the evidence and the circumstances of the crime
far outweigh any mitigating factorsin Deck’ s favor.
Id. This Court then cited numerous Missouri cases Smilar to Appdlant’sin which the
death pendty wasimposed: (1) “on defendants who murdered more than one person”;
(2) “when the murder involved acts of brutdity and abuse that showed depravity of mind”;
and (3) “where the murder was committed in hopes of avoiding arrest or detection.” 1d. On
the strength of these cases, this Court then concluded that the “death penaty imposed in
[Appdlant’ | caseis proportionate to the sentence imposed in Smilar cases. 1d.

Nothing in the record of this pendty-phase retrid suggests that Appellant’s sentence
was impaosed under the influence of pregudice, passion, or any other improper factor. This
Court reached the same conclusion in Appellant’s previous gpped. 1d. Appdlant contends
that such circumstances exigt, but then supports his clam by smply repesting his
dlegations of trid court error argued e'sewherein his brief.

The mitigating evidence Appd lant offered during the penaty phase retrid was nearly
identical to that offered in his previous case. The same witnesses who testified during the
first pendty phase (Rita Deck, Bev Dulinski, Mgor Puckett, and Michagl Deck) testified
during thisretria. (Tr. 454-532; 1% Tr. 878-922). Ther testimony, again Smilar to that
presented at the firgt trid, was that Appe lant had a difficult childhood. In addition, during
thisretrid Appdlant cdled one additiond family member (Elvena Deck), who dso

tetified about Appdlant’s childhood, and a child psychiatrist. (Tr. 466-525).
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The child psychiarigt, who mainly offered hearsay tesimony concerning eventsin
Appdlant’s childhood, smply tedtified that in her opinion Appellant’s childhood
experiences had an adverse affect on his development exhibited by his difficulty in his
maintaining relationships, his falure to succeed in life, hislow self-esteem, and refusal to
seek trestment (Tr. 504). But the psychiatrist conceded that smilar experiences were
shared by Appdlant’s sblings, including his brother, Michad Deck, who joined the military
and later became a police officer for St. Louis City. (Tr. 505, 514; Deck depo. p. 5). The
psychiatrist offered no opinion that Appellant committed the murders because of these
childhood experiences, and she conceded that Appellant knew the difference between right
and wrong. (Tr. 506, 525-26).

A bad or difficult childhood is not sufficient grounds on which to set asde a death
pendty, especidly in acase asheinous asthisone. See State v. Brooks 960 S.W.2d at 503
(refusing to find death sentence disproportionate on the ground that the defendant had an
“extremdly difficult childhood”).

Appelant, rlying on State v. Mcllvoy, 629 SW.2d 333 (Mo. banc 1982), claims
that his sentence is disproportionate because he confessed to the crimes. In Mcllvoy, this
Court set asde adesath sentence in which the defendant was merely a“follower” in amurder
scheme in which the primary perpetrator received only alife sentence. 1d. at 341-42.

Other factors contributing to this Court’s decison were that the defendant had aminimal
juvenile record, limited education and intelligence, and an acohol problem. 1d. This Court

aso noted that the defendant initiated atelephone call to St. Louis police from Dallas,
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where he hed fled, to voluntarily turn himsdlf in and then “patiently waited” in Dalas for the
. Louispaliceto pick himup. 1d. But thisdone was not afactor in setting asde the
degath sentence, instead it was more proof that the defendant was a “weakling and follower”
in executing the murder scheme. 1d.

Mcllvoy does not remotely apply to Appdlant’s case. Here, Appellant wasthe
obvious ringleader and the one who pulled the trigger. Moreover, Appdlant did not turn
himsdf in and confess his crimes. He was arrested driving with hislights off near his
gster’sgpartment. (Tr. 290, 303). Back at the police station, Appellant at first said he had
been in Jefferson County with his sster looking for carsto buy. (Tr. 431). Four hours
later, Appellant changed his story and said that he had followed his mother’ s boyfriend, Jm
Boliek, to Jefferson County and that Boliek had |eft him for fifteen minutes and when
Boliek returned he handed Appellant the decorative tin and the pistol police found in
Appdlant’'scar. (Tr. 432-33). After being informed that Boliek had an dibi, Appellant
findly confessed to shooting the Longs. (Tr. 435-43). This behavior can hardly be
described as mitigating, and it certainly forms no basis for finding Appellant’ s sentences
disproportionate.

Appdlant dso clamsthat this Court’s proportiondity review violates due process
and isfataly flawed because it does not provide timely notice or a meaningful opportunity
to be heard, and it considers only casesin which desth was imposed and not dl factualy

smilar cases. These clams have been repeatedly rgjected. See State v. Smith, 32 SW.3d
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at 558; Rousan, 961 S.W.2d at 854-55; Sate v. Clay, 975 SW.2d 121, 146 (Mo. banc
1998), cert. denied, 525 U.S. 1085 (1999).

Findly, Appdlant suggests that the Eighth Amendment requires this Court to
conduct ade novo review of the punishment imposed in this case. But the Eighth
Amendment isirrdevant to thisissue, because “proportiondity review is not
conditutiondly mandated. Morrow v. Sate, 21 S.W.3d 819, 829 (Mo. banc 2000), cert.
denied, 531 U.S. 1171 (2001); Murray v. Delo, 34 F.3d 1367, 1377 (CA8 1994), cert.
denied, 515 U.S. 1171 (1995); Pulley v. Harris, 465 U.S. 37 (1984).

This Court conducts proportiondity review that utilizes de novo andysis when
gopropriate while at the same time giving proper deference to the facts supporting the
conclusons made by juriesand trid courts. In passing § 565.035, the legidature did not
intend for this Court to ignore the findings made the jury and its recommendation as to
punishment and ingtead alow this Court to impose sentence as if it had been the trier of
fact. This Court’s proportionality review was “designed by the legidature as an additiona
safeguard againgt arbitrary and capricious sentencing and to promote evenhanded, rationa
and consgtent imposition of deeth sentences” Ramsey, 864 SW.2d a 328. Under this
scheme, thetria court isthe find sentencer. Feltrop, 803 SW.2d a 1. This Court smply
reviews the sentence and, while giving due deference to the conclusions reached below,

determines whether the sentence is disproportionate as a matter of law.
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Even if the Eighth Amendment proportiondity cases did apply, it would not assst
Appdlant because those cases do not authorize an appellate court to discard a sentence that
it would not impose if it were the sentencer:

Absent specific authority, it is not the role of an gppdllate court to subgtitute its

judgment for that of the sentencing court as to the gppropriateness of a particular

sentence; rather, in goplying the Eighth Amendment the gppellate court decides only
whether the sentence under review is within condtitutiond limits. In view of the

substantial deference that must be accorded legidatures and sentencing courts, a

reviewing court rarely will be required to engage in extended analysis to determine

that a sentence is not condtitutionaly disproportionate.
Solemv. Helm, 463 U.S. 277 (1983).

In conducting such areview, the factua findings made by trid courts are accepted
unless they are clearly erroneous, and the question of whether the sentence violates the
Condtitution is one of law, which is reviewed de novo. Cooper Indus., Inc. v. Leatherman
Toolgroup, Inc., 532 U.S. 424, 435 (2001); United Sates v. Bajakajian, 524 U.S. 321,
336 n.10 (1998). Thissameruleis consstently gpplied by appdlate courts in other
contexts. Facts are found by the lower court, while the appellate court determines the legd
issues as ameatter of law. See State v. Goff, No. SC85564 (Mo. banc Mar. 9, 2004) (under
Fourth Amendment analysis this Court conducts de novo review on lega issues but defers

to trid court’ sfactud findings).
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The death sentences given Appellant in this case were neither excessive or

disproportionate to other smilar cases.
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IX.

Thetrial court did not commit error, plain or otherwise, in overruling
Appeélant’sMotion to Quash the Information and the court did not exceed its
jurisdiction in sentencing Appellant to death because the Stateisnot required to
plead the statutory aggravating circumstances or any other factson which it intends
torely under § 565.030.4(1), (2), or (3), RSMo 2000, in the Information in
that: (1) thisclaim hasbeen repeatedly regected by thisCourt; (2) neither Apprendi
v. New Jersey, Ring v. Arizona, nor State v. Whitfield contain such arequirement; and
(3) Appdllant received pretrial notice of these circumstances according to
§ 565.005, RSM 0 2000, which satisfied Appdlant’srightsunder the Sixth and
Fourteenth Amendmentsto beinformed of the nature and cause of the accusation
againg him.

Appedlant attacks the information on the ground that the statutory aggravating
circumstances or other determinations required to be made under § 565.030.4 were not
pleaded in the information filed against Appdllant. Appellant did not raise this cdlaim before
thetria court until the State had nearly completed presenting its case. Consequently this
clamisnot preserved for appellate review. (Tr. 426). Inany event, this precise claim was
recently rgjected by this Court in Sate v. Tisius, 92 SW.3d 751 (Mo. banc 2002), cert.
denied, 123 S.Ct. 2287 (2003):

The Appdlant’s contention of aviolation of Apprendi iswithout merit: pursuant to

section 565.005.1, the State gave Appellant notice that it would seek the death
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pendty, and the aggravating circumstances were proved to ajury beyond a

reasonable doubt. “The maximum pendty for firs-degree murder in Missouri is

death, and the required presence of aggravating facts or circumstancesto result in

this sentence in no way increases this maximum pendty.”
Id. a 766-67, quoting Sate v. Cole, 71 SW.3d 163, 171 (Mo. banc 2002), cert. denied,
537 U.S. 865 (2002); see also Sate v. Edwards, 116 S.W.3d 511, 543-44 (Mo. banc
2003), 124 S. Ct. 1417 (2004) (“Where.. . . the state gave the defendant pretrial notice,
pursuant to section 565.005, of the aggravating circumstances it intended to prove a the
pendty phase of trid, it was not required to list them in the indictment.”); State v. Gilbert,
103 SW.3d 743, 747 (Mo. banc 2003). This Court’s decision in Whitfield offers
Appelant no assstance on his clam that the information or indictment must alege these
facts. Nothing in Whitfield suggests that the notice provided under § 565.005 is
condtitutiondly inadequete.

Under § 565.005.1, RSMo 2000, the state is required to give the defendant notice
“[a]t a reasonable time before the commencement of the first stage of [a cepitd trid]” of
the gatutory aggravating circumstances thet it intends to submit in the event that the
defendant is convicted of first degree murder. The State did so0 in this case (L.F 57-60,
119-20, 134-35). Although phrased as a chalenge to the charging document in this case,
Appdlant’sred contention is that 8 565.005.1 is uncongtitutiona under Apprendi.

Appdlant’s congtruction of Apprendi as cregting a requirement that statutory

aggravating circumstances be pleaded in the indictment or information is refuted by the
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language of that decison. The issue presented to the Court in that case was “whether the
Due Process Clause of the Fourteenth Amendment requires that a factud determination
authorizing an increase in the maximum prison sentence for an offense from 10 to 20 years

be made by ajury on the basis of proof beyond areasonable doubt.” Apprendi, 530 U.S. at
469. Relying upon the guarantee under the Sixth and Fourteenth Amendments of atrid by
jury, the Court held that, “[o]ther than the fact of aprior conviction, any fact that increases
the pendty for a crime beyond the prescribed statutory maximum must be submitted to a
jury, and proved beyond areasonable doubt.” 1d. a 476, 490. Thus, the holding of
Apprendi concerned what matters must be submitted to and found by ajury, not what must
be contained in an indictment or information.

If the plain language of the Apprendi Court’s holding is insufficient to digpose of
Appdlant’ s reliance on that case, then the Court’ s express statement that it was not
addressing what must be dleged in the charging document should be:

Apprendi has not here asserted a congtitutiona claim based on the omission of any

reference to sentence enhancement or racid biasintheindictment. ... [The

Fourteenth] Amendment has not . . . been construed to include the Fifth Amendment

right to “presentment or indictment of a Grand Jury” that was implicated in our

recent decison in Almendarez-Torres v. United States. We thus do not address the

indictment question separately today.

Id. a 476 n.3 (citation omitted).
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Appdlant ignores the stated holding of Apprendi and the footnote quoted above, but
his argument is il without merit to the extent he relies on language from Jones v. United
States, 526 U.S. 227 (1999), which was identified in Apprendi as “foreshadowing” the
Apprendi decison. Apprendi, 530 U.S. at 476.

Theissuein Jones concerned the congtruction of the federa carjacking statute. In
particular, the issue focused on whether particular statutory language was an “edement” of
the crime, in which case it was required to be aleged in the indictment and found by the
jury; or whether it was a*“ sentencing factor” that need not be charged and could be found by
the court. Jones, 526 U.S. at 230-232.22 The mgority found that the statutory language
congtituted an element of the crime, but noted in extended dicta its view that sentence
enhancements might also violate due process if not charged and found by the trid jury. Id.
at 240-50.2 The mgjority’s view was that “under the Due Process Clause of the Fifth
Amendment and the notice and jury trid guarantees of the Sixth Amendment, any fact
(other than prior conviction) that increases the maximum pendty for a crime must be
charged in an indictment, submitted to ajury, and proven beyond a reasonable doubt.” 1d.. at
246 n.6.

Thisdictafrom Jones certainly “foreshadowed’ the holding in Apprendi that any

fact that increased the range of punishment must be found by ajury. That the Jones dicta

2This ditinction between “dements’ and “ sentencing factors’ was later abolished in
Apprendi. 530 U.S. at 478-90.

ZThat this was di cta was confirmed in Apprendi. 530 U.S. at 472-73.
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concerning what must be pleaded in an indictment was not aholding in Apprendi is
established by: (1) the statement in Apprendi that it was not addressing what must be pled
in the indictment; (2) the fact that the quotation from Jones cites the Fifth Amendment to
the United States Condtitution which, in the context of indictments, applies to the federa
government (asin Jones) but not to the sates (asin Apprendi); and (3) the rgection of this
construction of Apprendi by other jurisdictions®* Any daim that Apprendi supports
Appdlant’s argument is without merit.

The United States Supreme Court’ s decison in Ring, which for the firgt time held
that the Sixth and Fourteenth Amendments do not alow “a sentencing judge, Stting without
ajury, to find an aggravating circumstance necessary for impostion of the death pendty,”
does not dter thisandyss. Ring, 536 U.S. a 609. An examination of that decison
confirmsthat it does not, any more than Apprendi, hold that statutory aggravating
circumstances must be pleaded in the indictment or information. The Supreme Court noted
that the issue before it was limited:

Ring'sdam istightly delineated: He contends only that the Sxth Amendment

required jury findings on the aggravating circumstances assarted againg him. . . .

%'See e.g., Poole v. State, 846 So.2d 370, 385-87 (Ala. Crim. App. 2001); State v.
Nichols, 33 P.3d 1172, 1174-76 (Ariz. App. 2001); Sate v. Mitchell, 543 S.E.2d 830, 842
(N.C. 2001), cert. denied,122 S.Ct. 475 (2001); United States v. Sanchez, 269 F.3d 1250,

1257-62 (CA11 2001), cert. denied, 535 U.S. 942 (2002).
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Ring does not contend that his indictment was conditutiondly defective. See
Apprendi, 530 U.S,, at 477, n.3 (Fourteenth Amendment “hasnot . . . been
congrued to include the Fifth Amendment right to ‘ presentment or indictment of a

Grand Jury'™).

Id. at 597 n.4.

The Indictment Clause of the Fifth Amendment does not gpply to the Sates.
Apprendi, 530 U.S. a 477 n.3. The only congtitutiond provision rdevant to Sate charging
documentsiis the Sixth Amendment requirement that an accused “ be informed of the nature
and cause of the accusation,” which has been gpplied to the states through the Fourteenth
Amendment. Blair v. Armontrout, 916 F.2d 1310, 1329 (CA8 1990), cert. denied, 502
U.S. 825 (1991). The difference between the rights guaranteed by the Fifth Amendment
and those guaranteed by the Sixth and Fourteenth Amendmentsisingructive. The Fifth
Amendment’ s Indictment Clause specifiesthat crimina charges must be initiated by agrand
jury indictment and requires that dl ements of the crimind offense charged be dated in
the indictment. Almendarez-Torresv. United Sates, 523 U.S. 224, 228 (1998).

The Sixth and Fourteenth Amendments, by contragt, require only that a crimind
defendant receive notice of the “nature and cause of the accusation” and do not specify the

form that this notice must take.® Even legaly insufficient charging documents have been

25 T]he states are not bound by the technical rules governing federal crimina

prosecutions’ under the Fifth Amendment. Blair, 916 F.2d at 1329. Fifth Amendment
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held not to violate the Sixth Amendment when the defendant received actud notice of the
charge againg him. Hartman, 283 F.3d at 194-96; °Blair, 916 F.2d at 1329. Under
Missouri law, Appellant was entitled to, and received, notice before trid of the statutory
aggravating circumstances that the state intended to offer in the punishment phase. Nothing
in Apprendi, Ring, or any other case supports Appellant’s claim that this notice provison
violates the Sixth and Fourteenth Amendment to the United States Congtitution.

Appdlant’ sreliance on Sate v. Nolan, 418 SW.2d 51 (Mo. 1967), isaso
misplaced. In Nolan, the defendant was convicted and sentenced of the crime of firgt-
degree robbery by means of a dangerous and deadly weapon, which carried a greater pendty
than the crime of first-degree robbery. 1d. at 52. The court held that the information was
insufficient by charging the defendant with first-degree robbery “with force and ams’
because this language was not the same as charging that the defendant used a dangerous and
deadly weapon. |1d. a 54. Here, by contrast, Appellant was given notice of the Statutory
aggravating circumstances upon which the State intended to rely. Also, this Court’s later
decisonsin Cole, Tisius, Edwards, and Gilbert control over the holding in Nolan, whichis
disinguishable on itsfacts.

Appelant bases his clam on his contention that Missouri law recognizes two

distinct offenses, “aggravated” and “unaggravated” first-degree murder. Because the State

decisons are therefore of “little value’ in evauaing sate indictments or informations.

Hartmanv. Lee, 283 F.3d 190, 195 n.4 (CA4 2002), cert. denied, 537 U.S. 1114 (2003).

25
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faled to include that Satutory aggravating circumstances in the information, Appellant
clamsthat he was charged with only the “unaggravated” offense and was thusindigible to
receive the death pendty. But this Court squarely rgected thisargument in Tisius. TiSius,
92 SW.3d at 766-67.

Appdlant’ sreliance on Sattazahn v. Pennsylvania, 123 S.Ct. 732 (2003), to
support his pogtion is aso migplaced since that case involves the gpplication of the Double
Jeopardy Clause to capital-sentencing proceedings, not what must be pleaded in an
indictment or information. Appelant contends that the Court held that the underlying
offense of murder is alesser-included offense of murder plus one or more satutory
aggravating circumstances. But the Court made no such holding. In context, the opinion
amply states that for purposes of the Sixth Amendment’sjury tria guarantee, the offense
of capital murder requires the finding of an additiond €ement—a statutory aggravating
circumstance-not present in anon-capital murder case:

That isto say, for purposes of the Sxth Amendment’ sjury-trid guarantee, the

underlying offense of “murder” isadidtinct, lesser included offense of “murder plus

one or more aggravating circumstances.”
Id. a 739. Moreover, this satement was included in Part 111 of the opinion, which was
joined by only three Justices.

In short, Appellant’s claim that the Congtitution requires that the indictment or

information was plead the Satutory aggravating circumstances is without merit.
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CONCLUSION

Thetrid court did not commit reversible error in this case, and Appdlant’s death

sentences were not imposed contrary to Missouri law. Appellant’s sentences should be

affirmed.
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